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TO THE RIGHT HONOURABLE 


EDWARD LORD ELLENBOROUGH ; 

Lord Chief Justice, &c. &c. &c. 


My Lord, 

* *■ 

J HAVE taken the liberty to dedicate this 
Edition of the Law of Marine Infurances 
to your Lor^lhip ; for to whom could a 
Work of this nature be with fo much pro¬ 
priety addrefled :—a Work intended • to 
elucidate a fubjeft, with which you were 
fo peculiarly converfant while at the bar, 
and which has received fuch clear and 
powerful illuffration from the decifions 
of your Lordlhip, fince you have prefided 
in the higheft Court of Judicature in the 
kingdom ? 
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DEDICATION. 


The permiflion which your Lordfhip has 
granted upon the prefent occafion has af¬ 
forded me this public opportunity of ex¬ 
prefling with how much refpeft and grati¬ 
tude I am, 

My Lord, 

Your Lordfhip’s very faithful 

• *• • 

- - - And obliged humble Servant, 

J. A. PARK. 

Lincoln’s-Inn Fields, 

June, 1809. 



ADVERTISEMENT 

TO THIS 

» 

SIXTH EDITION. 

T HE following Work having been out of print 
for a confiderable time, , more than feven 
years having elapfed lince the publication of the 
fifth, I have been much folicited to fend forth a 
new Edition. The numerous avocations, in 
which I am at prefent engaged, would have made 
me fhrink from fo laborious a talk: but refpett 
for $ profeffion, to which I have fo many reafons 
to be attached, and which I fo highly efteem, 
has induced me to overcome every difficulty. The 
labour of fuch an undertaking has been greatly 
enhanced by the new and unprecedented circum- 
ftanccs which have occured in Europe during that 
period, and which have called for a variety of 
decifions in our Courts,' unknown before in the 
Law of Infurances. Thofe decifions I have en¬ 
deavoured faithfully to incorporate in the follow¬ 
ing Work, as well as I could, under the feveral 
titles to which they refpe&ively and peculiarly 
belong. But fince Lord Ellenborough has prefided 
in the Court of King’s Bench, his judgments have 
become of fo much importance, and his Lord- 
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ADVERTISEMENT. 

{hip and . the other learned Judges have difcufled 
the various topics that have occurred before 
them, with fo much accuracy, and with fo earned: 
a defire to bring them within the principles already 
eftablifhed, that I have feldom found myfelf at 
liberty to abridge, left -I fhould deftroy the lu¬ 
minous mode, in which the argument has by them 
been placed. The confequence has been, that I 
found it quite impoflible fo continue the former 
paging, even with the affiftance of letters added 
to the numerals, without deftroying at once almoft 
all poflibility of reference. I have therefore paged 
this Edition in the ufual manner: and it is of the 
lefs confequence becaufe the new matter could not 
be found in any former Edition: and as this is 
probably the laft time that I {hall have to folicit, 
in my own perfon, "profdlional or public atten¬ 
tion to a Work, which has hitherto met with fo 
great a portion of their efteem, I have been de- 
lirous to render this Edition as perfedtas pofliblc. 
—Several cafes having been decided fince they 
could be inferted in the places to which they re- 
fpedtively belonged, they have been inferted by 
way of Addenda to the prefent Edition. 

J. A. PARK. 

Lincoln*s-Inn Fields, 

« 0 

June 1-809. 
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INTRODUCTION. 


^X7HEN we confider the wonderful effects which 
V commerce has produced on the manners of men, 
when we obferve that it tends to wear off thofe pre¬ 
judices which give birjh to diffenfions and animofities, 
that it unites mankind by the ftrongeft of all ties, the 
defire of fupplying mutual wants; and that it difpofes 
them to peace and concord, by eftablifhing in every 
community an order of men, whofe intereft it is to pre- 
ferve public tranquillity ; we are led to think that the hif- 
tory and progrefs of it would not only be amufing, but 
highly important and inftructive to the inhabitants of 
every civilized fociety. Such a work would be in fact 
the hiftory of the intercourfe and communication of 
mankind, and muft neceffarily abound In events the 
molt interefting to every focial being, but particularly 
fo to the people of this country, whofe great impor¬ 
tance in the eyes of Europe originated in commerce, 
and will endure no longer than whilfi: the fame atten¬ 
tion continues to be paid to her commercial interefts. 
In a differtation upon commerce, Infurances form a 
very diflinguiflied part, and therefore it cannot but be 
agreeable to the fcholar as well as to the lawyer, to 
trace this branch of commercial law to its fource, and 
to give fome account of thofe various nations, which 
have been rendered famous by the extent of their com¬ 
merce, and by the excellency of their maritime regu¬ 
lations. Indeed, in tracing'the origin of Infurances, ah. 
account of the maritime ftates that* have exiffed in the 
world, neceffarily 1 forms a part of the enquiry. • 


Infurance 



4 » 

si 


INTRODUCTION. 


% Smith's 
Wealth of 
Nations, 
p. 14?,oft. 
ed. 


a^Biackft. Infurance then is a contradl by which the infurer un- 
45*- dertakes, in confideration of a premium equivalent to 
the hazard run, to indemnify the perfon infured againft 
certain perils or Ioffes, or againft fome particular event. 
When infurance in general is fpokcn of by profefiional 
tnen, it is underftood to fignify marine infurances. It 
is iri this light we are at prefcnt to confider it 5 and from 
the preceding definition it appears to be a contrad of 
indemnity againft thofe perils, to which ihips or goods 
are expofed in the courfe of their voyage from one 
place to another. The utility of this fpecies of con- 
trad in a commercial country is obvious, and has been 
taken notice of by very diftinguifhed writers upon 
commercial affairs. Infurances give great fecurity to 
the fortunes of private people, and by dividing amongft 
many that lofs, which would ruin an individual, make it 
Msgen!, a. fall light and eafy upon the whole fociety. This fecurity 
tends greatly to the advancement of trade and naviga¬ 
tion, becaufe the rilk of tranfporting and exporting 
being diminifhed, men will more eafdy be induced to 
engage in an extenfive trade, to afift in important un¬ 
dertakings, and to join in hazardous epterprifes; fince 
a failure in the objed will not be attended with thofe 
dreadful confequences to them and their families, 
which mull be the cafe in a country where infurances 
are unknown.. But it is not individuals only that de¬ 
rive advantages from the increafe of commerce, the 
'general welfare of the public is alfo promoted. It is 
an obfervation juftified by experience, that as foon as 
the commercial fpirit begins to acquire vigour, and 
to gain the afeendant in any fociety, we immediately 
difeover a new genius in its policy, its alliances, its 
wars and negotiations. No nation that cultivated 
foreign commerce, ever failed to make a diftinguifhed 
figure on th? theatre of the world, as the hiftory of the 
* ancients* fuffidently proves; and in proportion as com¬ 
merce 
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tnerce made its way into the various dates of Europe , 
they turned their attention to thofe obje&s, and adumed 
thofe manners, which diftinguifh polifhed nations, and 
which lead to political confequence and eminence 
amongft the neighbouring powers (a). 

The origin of infurance, like that of many other 
cuftoms, which depend rather upon traditional than 
written evidence, and for the honour of inventing and 
introducing which rival nations contend, has occafioned 
much doubt among the writers upon mercantile daw. 
Indeed it is involved in fo much obfcurity that, after all 
the refearches which have been made on the prefent 
occafion, any very fatisfa&ory folution of this doubt 
cannot be promifed. One truth however is clear, that* 
wherever foreign commerce was introduced, infurance 
muil have foon followed as a neceflary attendant, it 
being impoflible to carry on any very extenfive trade 
without it, efpecially in time of war. Some of thefe 
writers have afcribed the origin of this contract to 
Claudius Cafar the fifth Roman emperor, on account of 
a paflage to be' found in Suetonius . Other refpe&able 
authorities have given the honour of it to the Rhodians , 
thus laying a foundation for the idea entertained by 
many, that the law of infurance had obtained a place 
in moft of the ancient codes of jurifprudence. As the 
confideration of this queftion will be attended with 
pleafure, it will tend muph to the complete invefliga* 
tion of it, to confider the ftate of commerce amongft 
the moil diftinguilhed of the ancient nations, from 
whence it will appear,.that infurances were in thofe 
days wholly unknown; or, if they were known, that 
the fmalleft proofs of the exiftence of fuch a cuftem 
have not come down to the prefent times. 

% 

(a) Vide Robcrtfon’s View of the Progreft of Society io Europe. 
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The Rhodians claim the firfl place in this enquiry i 
for although there is undoubted teftimony, that nations 
of much greater antiquity than the people of Rhodes ( a ), 
cultivated commerce* and carried it oil to a confider- 
able extent, yet there does not appear to be the fmallefl 
ground for entertaining an opinion that any of thefe 
naval powers had eltablifhed amongft themfelves, 
much lefs communicated to mankind in general, any 
code or fyitem of marine law. Rhodes obtained the 
fovereignty of the fea, about 916 years before the 
Chrijlian JEra, which was almoft two hundred years 
before the building of Rome . The fituation and fer¬ 
tility of this ill and were peculiarly favourable for the 
purpofes of 1 navigation, for it lies in the Mediterranean 
fea, a few leagues from the continent of Lcfjcr Afia ; 
and its wealth and fertility have always been celebrated 
by the poets and hiflorians of antiquity. From thefe 
circumftances, joined to the activity and induflry of 
the people, it long maintained that fuperiority which it 
had acquired ; its inhabitants were rich, its alliance was 
courted, though, from principles of policy, it generally 
obferved a ftriti neutrality. Notwithstanding this pa¬ 
cific difpofilion, which commerce naturally infpires, the 
Rhodiahs at laft became an object of jealoufy, and were 
1110ft fuiioufly attacked and befieged by various foreign 
powers. But in all their wars they difeovered their 
great ftrongth and fuperiority by fea, and conducted 
their entorprifes with fo much activity and (kill, as to 
attract the admiration of their enemies, and the ap- 
plauie of thofe hiflorians who have g'iven an account 
of the wars in which they were engaged. In the Punick 

(a) Eufebius, in his account of the maritime ftates, mentions three 
anterior to the Rhodians; namely, the Cretans, the Lydians, and 
the Thracians; the firft of whom flourished about five hundred years 
before the Rhodians, tue next two hundred, and the laft* about eighty 
‘ years. Eufeb. ChronicQn.liD. 2. 
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wars, the Romans found the benefit of their alliance, 
by the very eftenlial fervice which they performed, in 
attacking the naval armaments of the Carthaginians. 

Wealth naturally produces luxury, which gradually 
enervates the powers of a ftate. This was the cafe 
with the Rhodians ; for after maintaining their political 
importance from the time already mentioned till the ter¬ 
mination alinoft of the Roman republic, they vifibly 
began to decline in wealth anti power. Cicero , in liis 
fpeech on the Mamlian law, obferves, that they were 
a people, whofe naval power and difeipiine remained 
even to the time of his memory; and Cicero expired 
with the republic. 

From this fhort hiftory it appears, that the Rhodians 
were very famous for their naval power and flrcngth : 
but however relpedlable they might be on that account, 
they were much more illuftrious, and obtained a much 
higher praife among the nations of antiquity, for being 
the firft legiflators of the fea, and for promulgating a 
fyftem of marine jurifprudence, to which even the 
Rojuans themfelves paid the great eft deference and re- 
fpett, and which they adopted as the guide of their 
conduct in naval affairs. Thcfe excellent laws not only 
ferved as a rule of conduct to the ancient maritime 
ftates ; but, as will appear from an attentive compa- 
rifon of them, have been the bafis of all modern regu* 
Jations reipe&ing navigation and commerce. The 
time at which tfiefe laws were compiled is not precifely 
ascertained: but we may rcafonably fuppofe, it was 
about the period when the Rhodians firft obtained the 
fovereignty of the fca, which was about 916 years be¬ 
fore the sera of Chriftianity. Selden fays, that the 
Rhodians maintained the fovereignty of the feas 23 
years; and that their laws were compiled in the days 
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of Jehojaphat , king of Judah . This opinion agrees 
exadly with the preceding calculation; for this king 
began his reign about 914 years before the birth of 
Chrift , Notwithftanding this, it will always remain a 
doubtful point, when they were compiled; nor perhaps 
is it very material that it fhould be accurately afcer- 
tained. It is of more confequence to know when they 
were adopted by the Romans; but that is alfo a fad 
involved in fome obfcurity. We meet with no traces 
of them in the time of the republic ; and from the man¬ 
ner .in which Cicero mentions them in the fpeech laft 
alluded to, he treats of them as laws, which had gained 
the admiration of the world, rather than of fuch as 
then made a part of the Roman code. Selden fays, 
that they obtained a place in the Roman law in the 
reign of Tiberius Claudius , a conjedure in which he is 
fupported by Peckius , one of the commentators on the 
laws of Rhodes , and by the well known charader of 
Tiberius himfelf, who difcovered the greateft attention 
to maritime affairs, and gave many fignal inftances of 
his attachment to Rhodes . But although thefe ifland- 
ers were thus famous for their laws, we cannot difcover 
from the fragments that have come down to our times, 
that they had the fmalleft idea of the contrad of infu- 
rancc; nor is there any tradition to induce us to con¬ 
jedure, that they ever were acquainted with that mode 
of fecuring their property. It is true, that this is not 
a conclufive argument; becaufe, although no fuch con- 
trad is mentioned in the fragments which we have, it 
by no means follows that it did not fonn a part of their 
whole fyflem, more efpecially as Emerigon , a very cele¬ 
brated French writer, is of opinion, that the real laws 
of the Rhodians have never reached us; and that the 
fragments which we fee, are certainly apocryphal. But 
as thefe laws were adopted by the Romans , it is fair to 
conjedure, that whether we have the real regulations 

of 
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of Rhodes or not, we fliould have the contract of in* 
fur mce, if it had been known to them, incorporated 
with ihe other naval laws in the Imperial code. This 
ici v a is countenanced by the qontraft of bottomry, 
which is to be found in the fragments of the laws of 
Rhodes, and with which the people of that ifland were 
c rrainly acquainted; and in every book of the civil 
!.»w ; the contra& de nautico fa nore, de ufurd maritimd, 
alio forms a confiderable part. It is not going too 
far then to prefume, that, as the Romans adopted a con¬ 
tract fo beneficial to commerce, as that of bottomry, 
they would not have palled over a contract, of which 
the influence is Hill more extenfively ufeful in the pro¬ 
mo; ion of navigation and trade, if thofe, from whom 
they borrowed their naval laws, had themfelves been 
acquainted either with its nature or advantages. 

N 

Having faid thus much of Rhodes and its laws, let us 
turn our attention Ihortly to the commerce of the 
Greeks . It is certainly true, that commerce flouriflied 
very much in feveral of the Hates of Greece, particularly 
in Corinth and Athens . The former feparated two 
feas, was the key of Greece, and a city of the utmoft 
importance; its trade was extenfive, having a port to 
receive the merchandizes of Aft a, and another, thofe of 
Italy ; and that there have been but few cities where the 
works of art were carried to fo high a degree of per¬ 
fection. Athens indeed was particularly famous for 
commercial knowledge; for their manufactures of all 
•forts were in high repute, and emulation was excited by 
the public rewards and honours which were bellowed 
upon thofe who attained to excellence in any of the 
ufeful arts. The attention of this people to maritime 
affairs, (for they aimed at the fovereignty of the fea and 
obtained it,) contributed much to their fkill in naviga* 
tion, The many laws which they left to poilerity, 
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with regard to imports and exports, and the contraft 
of bargain and fale; the many privileges granted to 
the mercantile part of the (late; the appointment of 
magiftrates, who had the cognizance of controverfies 
that happened between merchants and mariners; the 
attention which they paid to their market, and the 
many officers, concerned in that department, give us £ 
very favourable idea of their judgment in the true prin¬ 
ciples of commerce. But notwithftanding this, the 
Athenians , being of a very ambitious difpofition, being 
more attentive to extend their maritime power than to 
enjoy it, and having a government of fuch a caft, that 
the public revenues were diftributed among the com, 
moil people to be fquandered at their pleafure (a'), did 
not carry on fo retentive a trade as might naturally be 
expected from the number of their feanun, from the 
produce of their mines, from their influence over the 
cities of Greece 9 and from thofc excellent laws and in- 
tiitutions, which have been juft enumerated. Their 
trade was ahnoft entirely confined to Greece and to the 
Euxine fed. From fuch of their laws as we have fecn, 
and from fuch accounts as we have obtained of their 
naval hiftory, we have not the fmalleft rcafon to fup*. 
pofe, that celebrated people knew any thing of the con¬ 
tract of infurance. 


(a) Fmm fevcral of the orations of Demofthcncs it appears, that 
the poor were entitled to receive from the public Hock, as much 
money as would admit them to the diverfions of the theatre ; and 
befi 'es this, it was made a capital offence for any one to propofe the 
reftor .tion of the theatrical money to its original ufes. This cuftom 
was at length fo much abided, that, under pretence of theatrical 
pioney, almoft all the public funds were diftributed among the people. 
Hence the Athenians contra died an averfion for war, and fpent the’r. 
time and money upon public fhews. Of this enormity Demofthenes 
vehemently complains, and inveighs againft it with as much warmth 
as, from th« nature of the law juft mentioned, he durft venture t 
do. See the firft and alfo the third Olynt liian. 


Some 
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Some notice fhould have been taken before now of Lex 

• *iii Merc. red. 

the Phanicians , an ancient commercial and opulent aihedic. 
people. Indeed, the height of grandeur to which they " u ° ‘ p ‘ 
attained is a fulticient proof of the vail refources of a 
commercial nation. Many writers, both facred and pro¬ 
fane, from their florid and magnificent deferiptions, give 
a vaft idea of their wealth and power. I forbore to fpeak 
of them till I fhould have occaflon to mention one of 
their colonies, that of Carthage, which, in opulence and 
the extent of her commerce and naval power, equalled, if 
not furpafled, the parent ftate herfelf.' Whether either, 
or both, of thefe maritime powers ever promulgated 
any code of naval law cannot now be afeertained: for 
the former was entirely deftroyed by Alexander the Quint. Car- 
Great ; and that it might never be reflorcd, he re- c^Vs'l&c.’ 
moved its marine and commerce to Alexandria, in 
which removal, probably ail its naval regulations might 
be loft. Carthage, on the other hand, having long de¬ 
puted with Rome the empire of the world, was at laft 
obliged to yield to her victorious rival, who, even after 
file gained the vittory, retained fuch an hatred to the 
Carthaginians, that flic rooted out every veftige of 
their former greatnefs. No time, however, nor the 
hatred of the Romans , can wholly obliterate the amaz¬ 
ing accounts which have come down to us, of the en- 
terprifmg lpirit, and hazardous voyages of the Cartha¬ 
ginians, almoft exceeding the bounds of credibility. 

Thus much is certain, that they took fuch diftant Anrf«fon’« 
voyages, and went fo far even without the Mediterranean, c!n‘,*er C r # 
both to the South and North of it, as induced many 
people to fuppofe, that they were acquainted with the 
ufe of the compafs. It is evident, however, that they 
only followed the coafts. Bcfides, the ancients might Momrf* 
fometimes have performed fuch voyages, as would l c ‘£ 
make one imagine they had the ufe of the com¬ 
pafs : for if a pilot were far from land, and during his 

voyage 



X 


INTRODUCTION. 


Moure q. 

Jiv.ai. 

eh- 5. 


Ferjvbn’i 
Rom. Rep. 
vul. i. 

?• io«. 


voyage had fiich ferene weather that in the night he 
could always fee the polar ftar, and in the day, the 
riling and the fetting fun, he might regulate his courfe 
by them, nearly as wje do now by the compafs. This 
however muft be a fortuitous cafe, and not a regular 
plan of navigation (a). 

From a flight attention to the commercial and mari¬ 
time hiftory of the Romans , it will appear that they were 
as great ftrangers to the contraft of infurance, as any 
of thofe people, of whom much has been already faid. 
It feems to be univerfally agreed that the Romans were 
never very confpicuous as a maritime power, con- 
fidered either m a commercial or warlike point of view. 
In the latter cafe they relied chiefly on their land 
forces, who were difciplined to Hand always firm and 
undaunted; and till towards the latter age of the re¬ 
public, when we read of fome wonderful naval exer¬ 
tions, they do not feem to have pofTefTed any thing of 
a marine eftablifhment. They never were diftinguifhed 
by a jealoufy for trade, and even when they attacked 
Carthage , they did it as a rival for empire, and not for 
commerce. It is recorded by hiflorians, that till the 
firft Puniek war, upwards of 400 years after the build- 


fa) What I have faid in the text has been fuppofed by fome not 
to do fufficient juftice to the commercial and enterprifing fpirit of the 
Phoenicians, who are faid to have- viftted Britain about 900 years be¬ 
fore Chrift *. I have already admitted the almoft incredible voyages 
which they performed 5 but as it is alfo undoubtedly true, that they 
were unacquainted with tho marinei *s compafs, the honour of dif. 
covering which was referved for later times, they muft, in moft cafes, 
have followed the coafts. Ndr does their vifiting Britain militate 
a gain ft this idea ; for by attending to the fituation of the two places, 
the voyage might have been performed, though no doubt very tc- 
dioufly, without once lofing fight of land. 

• Sec Borlafe’i Hift. sf Cornwall, p. and Heary't Hifl. of Crest Britain 
beak 1 . chap. 6. 
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ing of the city, the Romans were fo entirely ignorant qf 
fhip building, that they took for a model a Carthagi¬ 
nian galley, which had been accidentally ftranded at Me/ 
Jim. Carthage , it mult be obferved, was at that time 
in her zenith of power and greatnefs; and yet from the 
model of one of her gallies, the Romans were able in 
fixty days from the time the timber was cut down', to 
fit out and man for fea, one hundred gallies, of five 
tiers, and twenty of three tiers of oars.. Such were the 
fhips of the famous Carthage . The fpirit of the people 
of Rome was entirely averfe from commerce ; and fully 
jollifies what was faid by a celebrated Roman hillorian, 
“ fefe qui/que hojiem ferire , mururn adfeendere , confpici , 
“ dum tale facinus faceret, properabat; eas divitias, 
“ earn bonam famam , magnamque nobilitatem putabant 
Thefe exploits were the only glory of a Roman, no 
employment was deemed honourable but the plough 
and the fword, and every fpecies of gain was deemed 
difgraceful to thofe of Patrician rank. But it was from 
the conftitution of the government, that individuals 
were poflelfed of this warlike fpirit, fo contrary to that 
which leads to efninence in commercial purfuits. The 
call of their civil government was of a military nature; 
and for a confiderable time, the civil and military of¬ 
ficer was the fame perfon; he dillributed jullice in 
Rome, and commanded their lpgions in the field, till 
the vaft increafe of their empire, and the multiplicity 
of civil bufinefs, occafioned a feparation. The natural 
confequence of this was, that no man who was not of 
the profeflion of his country, was much elleemed at 
Rome; and accordingly we find that traders and me¬ 
chanics were incapable of fuccceding to any public 
honours. Nay, fo far was commerce from being en¬ 
couraged at fame, that it was deemed prejudicial to 
the Hate. Th£ Romans , by humanity, terror, triumphs, 
tributes, and taxes, which they impofed on the con¬ 
quered 
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quered countries, increa r ed the riches of their city. 
Laws were palled to prevent the exportation of their 
gold; the reafon of wliich feems to be, that it carried 
away their money aqd brought them nothing in return 
but luxury, the bane of virtue, and deftruCtion of em¬ 
pire. Could it be expelled, fays Dr. Taylor , that 
a people of foldiers, whole trade was their fword, and 
whofe fword fupplied all the advantages of trade; who 
brought the treafures of the world into their exchequer, 
without exporting any thing but their own perfonal 
bravery; who raifed the public revenues, not by the 
culture of Italy , but by the tributes of provinces j who 
had Rome for their manfion, and the world for their 
farm ; Ihould have lei Jure to fet forward the articles of 
commerce, or be likely to pay any regard to the cha¬ 
racter of its profelfors ? T he terms of defiance, upon 
which they lived with all mankind, in confequence of 
this martial fpirit, would have prevented all the good 
cfFeCts of commerce, had their difpofition allowed 
them to purfuc it. That refilefs fpirit, which kept 
their armies on foot, and their fwords in their hands, 
for a fucceflion of centuries, was fatal to factories and 
correfpondcnce. The world was in arms, and im 
furanees and under-writing were but a dead letter. 
This is very nearly a true representation of the cafe, 
for it is certain that not one law was made in favour of 
commerce, in the time of the commonwealth 5 on the 
contrary, it was greatly difeouraged as introductory of 
luxury, which was fuppofed not to be compatible with 
the feverity of their manners. It* is alfo no lefs true 
than fmgular, that a people who were fo well acquainted 
with the true principles of natural reafon and juftice, 
who applied thofe principles with fo much propriety to 
the various wants and neceffitics of humn fociety, and 
who had the honour of eltablifhing a •fyflem of law, 
which has been adopted as the rule of aCtion by the 
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greateft part of Europe , and which continues to be fo 
even at the prefent day, never attempted to introduce 
any plan of maritime jurifprudence. Nay, this idea is s=hom- 
carried farther by fome writers, whg declare, and I be- 
lieve with truth, at leaft we can difeover nothing to the \ ,n ,heRn,> - 

# ° dun Law*. 

contrary, that the Romans did not even take the pains 
to digeft the materials which they had borrowed; and 
that whilft they carried every other branch of law to the 
higheft pitch of accuracy and refinement, they were 
content to ftand indebted to one of their own pro¬ 
vinces both for the form and matter of their mari¬ 
time code. 

The Romans , it is true, after the firft Punick war, 
conftantly maintained a fleet; but long after that time, 
even in the year of the city 563, it was obferved of 
them, that they were very unlkilful in the art of navi¬ 
gation. One of their own hiftorians, who flouriihed at roiybiw*. 
the time of the fecond Punick war, and who was tutor 
to the great Scipio , juftly remarks, that at no period did 
they ever make any figure at fea as a commercial power. 

Even when they arrived at their higheft perfection in 
naval flrill, their fleets were never employed for the 
purpofes of trade, in the difeovery of new ftates, or 
eftablifhing commercial intcvcourfe with thofe they 
already knew. The greateft extent of their commerce 
was to bring to the market of Rome that corn, which 
they eolle&ed in the various granaries of Sicily 9 Africa , 
and Egypt. Upon all other occafions the bufinefs of 
their fleet was to overawe the conquered, and to tran- 
fport to Rome the fpoils of ruined provinces. In fuch 
a ftate of commerce, it is impofflble that infurances 
'Could exift; and we have already quoted the opinion Dr> Taylor> 
of a refpe&able author to fhew that they were un- ulfu P u * 
known. V 
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There are feveral reafons applicable to all the am* 
cient maritime powers, which feem to prove to demon* 
ftration, that infurances were not in ufe. We have feen, 
that infurances are only introduced where commerce is 
widely extended. The commerce of the ancients, 
compared with modem times, could not be very con- 
fiderable, as it was chiefly confined within the Mediter¬ 
ranean, Egean , and Euxine feas; to which they were 
compelled more from neceflity than inclination. Car¬ 
thage in all her glory had not arrived at any great de¬ 
gree of perfedtion in the art of Ihip building. Veflels 
of the belt conftrudtion at that time could only be na¬ 
vigated with oars, or when they had a fair wind on a 
fmooth fea: they might be built of green timber; and 
in cafe of a ftonn, could run afhore under any cover, 
or upon any beach that was free from rocks : in fhort, 
they were merely gallies, and were managed with the 
greater difficulty on account of the pofition of the fails, 
and the mode of rigging pradtifed in thofe days. This 
could not fail of proving a confiderable obftacle to the 
extenfion of commerce. . But when we confider, in ad¬ 
dition to the bad conftrudtion of their (hips, that the 
ancients were utterly ignorant of that unerring guide, 
the mariner’s compafs, (the honour of inventing which 
was referved for more modern times,) by reafon of which 
they durfl not venture out of fight of land, for fear of 
being overtaken by tempefts, and being left at large 
in the boundlefs ocean, their commerce could not have 
been great; although we are even led to admire 
the pregrefs which they ^nade in* commercial affairs. 
It is true, that many diftant naval expeditions were 
made under all thefe difadvantages, which often proved 
fatal to the adventurers ( a ). Thefe expeditions, how- 


(tf) Huet, biftiop of Avranchcs, in his very inftru&ive and en. 
tertain : ng treatife on the commerce and navigation of the ancients ■ 
has with infinite labour and accuracy collected the moil remark¬ 
able fads on this head. Ch. 8 . 

ever, 



INTRODUCTION. 


XT 


ever, could add little or nothing to their maritime or 
geographical ikill, in which the ancients were certainly 
very deficient, on account of the neceflity they were 
always under of coafting the fliores^ for want of a better 
guide; and indeed, the (hores were the only compafs. Mont** 
Thefe obfervations are not intended to detract from 
that merit, which has been already allowed to the an¬ 
cients for their naval exertions $ becaufe they are founded 
merely on a comparifon of their powers and knowledge 
in thofe arts with improvements of the modems, and 
are adduced to fhew that, under fuch difad vantages and 
obftacles to the extenfion of their trade and commerce, 
it was impoflible that infurances could be at all known 
to the ancient world. 

M. Emerigon agrees, that the contrail of infurance, Preface to 
as it is underftood at this day, was not in ufe amongft p.‘J 0,k ’ 
the Romans ; but he thinks he difeovers fome traces of 
it in the hiftory of that people. The firft inftance 
given by this learned writer is this, that about the time 
of the fecond Punick war, thofe who had undertaken to 
fupply the troops in Spain with provifions and military 
ftores, made it a previous condition that the republic 
Ihould be at the hazard of exporting them, according 
to the words of Livy, “ Ut qua in naves impofuijfent , ab tf*y, lib. 

“ hoftium , tempeftatifve vi, publico periculo ejfent” But * 3 ' cv49 ‘ 
with all deference to fo great a name, this feems to bear 
no refemblance to the contract of infurance; for it is 
nothing more than every well regulated ftate is bound 
to do by the ties of* natural juftice. It is equitable and 
right, that thofe, who in times of public danger ap¬ 
propriate their private wealth to the advancement of 
the* public fervice, (hould be reimburfed from the 
purfe of the ftate for the private Ioffes they may fuftain. 

This indeed is the rule of conduft between man and 
man : for when one man nurchafes goods of another to 
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be fent abroad, was it ever fuppofbd that the feller Was' 
to run the rilk of the voyage: or that if the goods 
perifhed, he was never to be paid ? If nich a do&rine 
were to prevail in any country, the (late could only be 
fupplied with neceflaries in time* of war, by means of 
extortion, rapine, and violence. 


Traitc des 
All'ur. loc. 
cit. Livy, 
lib. 25. 
cap. 3. 


Another inftancc given by Emerigon is a ftory, which 
we find recorded by Livy , of fome men who were 
charged with the care of exporting provifions for the 
army, and who, quia publicum periculum erat a vi tern - 
pejiatis in iis, qua portarentur ad excrciitis , endeavoured 
by fraud to deftroy the fliip, and then told the direc¬ 
tors of the Rate, that many very valuable articles were 
on board; whereas they had taken care to fend out 
very old, rotten fhips, in which were a few commodities, 
and thofe of finall value. That part of this ftory 
which is material to the prefent enquiry, has already 
met with an anfwer in what was faid upon the laft quo¬ 
tation: and the propriety of a government’s indem¬ 
nifying thofe who might fuller in the public fervice, 
is not at all altered by the mifeondud of fome in¬ 
dividuals (a'). 


ipidoi* ad • The next inftance is from one of Cicero's epiftles, 
Famiiiai rs, j s Q f a different nature from thofe laft mentioned ; 

lib. 2. epift. . 7 

*7. becaufe here Cicero feems to wifh that the property in 
queftion Ihould be fccured, nof only for hirrifelf, but 
alfo for the people of Rome. Cicero , having gained a 
vi&ory in Cilicia ., and the civil war between Cafar and 
Ponrpey being then a matter almoft unavoidable, wrote 


Millar Ml {a) It has been truly obferved by Mr. Millar, that m thefe ki- 
IsfuranccB* fences f rom th? Roman liiitorians, no mention is madp of a premium 
paid by the merchant for the hazard undertaken ; and that they are 
rather to be confidered as examples of a bounty offered by the pub- 
Jick, than of a mutual contract. 
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to Caninius Sallujlius at Laodicea , in which, letter he Fcrgufcn** 
ufes thefe words: “ Laodicea me prcedes accepturum the Row. 
** arbitror omnis pecunia publica, tit et mibi et populo ^ c J , ' b ^ lc 
4t catttum Jit fine veftura periculo From this paflage 
it is inferred that Cicero alludes to’an infurance. I own, 
from the meaning of the word prades , and from the 
fituation of affairs at Rome, it feems as if Cicero wifhed 
rather to find fome fecure and fubftantial perfon at 
Laodicea , in whofe care and cuftody he might leave 
this money till more peaceable times; and it is very 
Unlikely that in fuch a troublefome conjuncture he 
fhould be defirous of bringing a great treafure to the 
fcene of faction and confufion, efpecially as, in a letter 
to his friend Atticus , he declares himfelf at a great lofs 
to know what line of conduCt he ought to purfue. Bat fib. 7- 
even if he wifhed to bring it to Rome , the mode he cp ‘ 
propofed feems more like the modern bill of exchange, 
than a policy of infurance (a). Befides, unlefs this 
fpecies of contra# was at that time tolerably well un- 
derftood, Sallujl , the perfon to whom he wrote, would 
have found confiderable difficulty in comprehending 
his meaning from, the fingle fenrence in his letter which 
has been mentioned ; and if it were well known, is it 
poffible to fuppofe it would not have obtained a place 
in their code of laws ? 


But the paflage upon which thofe, who contend for Mo!I „^ 
the antiquity of this branch of commerce, have chiefly 

(a) Since I publifhed the firft edition of this work I have looked 
into MelmothS tranflation of Cicero’s epiftlcs ; and I am happy to 
find that, without knowing I had fuch an authority, I have put the 
fame fenfe upon this paflage which that elegant tranflator had done 
before me. The whole fentence is tranflated thus : “ I purpofe to 
*« leave the money at Laodicea, which (hall arife from the fale of 
<f thofe fpoils, and to take feeurity for its being paid in Rome: in 
“ order to avoid the hazard both to myfelf and the commonwealth 
" of conveying it in fpecie.” 
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relied, is one to be found in Suetonius , in the eighteenth 
chapter of his life of Tiberius Claudius , the fifth em¬ 
peror of Rome . w Ncgotiatoribus eerta lucra propofuit , 
“ fufcepta in fe damns 9 ft cui quid per tempeftates acci - 
“ dijjet This fentehce wholly unconnected feems to 
convey fuch an idea ; but we mud attend to the con¬ 
text in order to underftand it. This relates merely to 
the corn trade; for as the Roman territory was not- 
fufficient to fupply enough for the confumption of the 
city, it became abfolutely neceffary to give great en¬ 
couragement to this branch of commerce: nay it was 
a political, not a mercantile concern, for the very 
exiftence of the empire depended upon it. It was this 
circumftance which induced the emperor to pay fuch 
regard to this branch of trade, to propofe bounties, and 
to confer certain privileges, the ccrta lucra , of which 
Suetonius fpeaks, upon thole who would venture out to 
Civil Lavr, fea for the public fervice in the midft of winter. Dr. 
P 4 9 t Taylor tells us, that a private confideration alfo had 
fome weight with Claudius upon this occafion ; for 
that once, in a great fcarcily of provifions, he was at¬ 
tacked in the forum by the populace ; and fo difagree- 
ably treated with abufe, and crufts of ftalc bread, that 
he with great difficulty efcaped through fome private 
paffage; from which time he made it his great care 
and concern to get corn imported, even in the winter. 
As to the rilk which Suetonius fays the emperor took 
upon himfelf, it is to be obferv^l, that although the 
fhips were private property, yet they would not have, 
gone to fea in the dangerous feafop they did, had it 
not been for the public fervice, and to provide pro., 
vifions for the ufe of the whole city. This being the 
cafe, we have already (hewn, that it would be contrary 
to the firft principles of juftice and equity, and to the 
practice followed at this day by all governments which 
are founded on juft principles, to allow fuch Ioffes to 

fall 
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fall upon Individuals (a). From what has been faid it 
appears evident, that the Romans had no knowledge 
of infurances ; in addition to which both Grefills and 
Bynkcrjhock have exprefsly declared, that among the jj- *• C *P' 
ancients this contract was unknown ; the latter of wjiom %nk 
ufes thefe exprelfions : “ Adeo fa men ille contrattus olim Suci/iii! 
“ fuit incognitas, ut nec nomen ejus , nec rem ipfam in jure l,cap * **' 
“ Romano deprebendas (/>).” 

But to whatever degree of excellence the Romans 
attained either in literature, commerce, or any of the 
refined arts, they all vifibly declined when the Roman 
empire was overrun by the barbarians; or, perhaps 
it may be faid with greater propriety, that they were 
overwhelmed and loft with that power which had 
raifed them to be the object of public attention and 
notice. For in times of public ruin and defolation, 

(a) The obfervations here made feem, upon examination, to be 
agreeable to the ideas of Dr. Taylor, the prefident Montefquicu , and 
Mr. Schomberg, upon the fame fubjeft. See alfo the opinion of a 
learned civilian, Langenbech of Hamburgh, in Magcn’ s Eflay on in¬ 
furances. Vol. i. p. i. 

(£) By a late Vork of M. De Pauw, intitled Rechcrches Philcfo- 
phiques fur les Greet, it is manifeft that the Athenians were well ac¬ 
quainted with the nature of bills of exchange ; and this learned 
foreigner feems to think it a matter of uncertainty whether the in- * 
fura -ce fhips was ever pra&ifed among them : but he fays it is 
clear that barratry was not unknown to them. I am inclined, how¬ 
ever, to think with Grotius and Bynherfhoeh , that this contract was 
as much unknown to that great people as to the reft of the ancient 
world. If this had not been the cafe, can it be fuppofed that we 
(hould find no trace of it in their hiftory, the fpeeches of their 
orators or their laws ? Is it not as likely to have been mentioned, 
as bills of exchange ; and particularly when barratry was mentioned, 
if this contraft had had an cxiftcnce, would it not have been dated, 
on whom the lofs was to fall ? Befides, the inftance given of bar¬ 
ratry by M. De Pauw 19 not what we call barratry in England ; for 
the cafe put is a cafe of fraud committed by the owners, who, by 
the law of England, cannot commit barratry, which is a criminal 
of the captain , to the prejudice of his owners, and without their privity 
or confent . 
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when war rears its flandard, lays wafle cities, and 
tramples on the noblefl improvements, it is impof- 
fible for commerce to hold its flation, or to flourifh in 

the midfl of contention and tumult. 

€ 

/ 

Huihe. ^ is the obfervation of a profound modem hiflorian, 
that there is an ultimate point of depreffion, as well as 
of exaltation, from which human affairs naturally re¬ 
turn in a contrary progrefs, and beyond which they 
feldom pafs in their advancement or decline. This 
was the cafe with refpect to commerce. When the 
repeated incurfions of the Barbarians had ravaged the 
Roman empire, and had checked every liberal im¬ 
provement, fome people forced by ncceffity, or led by 
inclination, took fhelter in a few marfhy iflands that lay 
near the coafl of Italy , and which would never have been 
thought worth inhabiting in time of peace. This hap¬ 
pened in the fixth century; and at the firfl fettling of 
thefe wanderers, they had certainly no other objedl in 
view, than that of living in a tolerable degree of fecurity 
from their enemies, and of procuring a moderate fub- 
fiflence. As thefe iflands were divided from each 
other by narrow channels, and thofe channels were 
fo encumbered by fhallows, that it was impoffible for 
Hiif" r ° n ? ft ran £ ers to navigate them, they found that fecurity 
Commerce, which they wifhed ; and by uniting among themfelves 
for the fake of improving their condition, they became 
in the eighth century a well eflablifhed republic. This, 
though it may appear ftrange, was the origin of the 
famous republic of Venice, which fnon- became a great 
commercial power; for, from the firfl moment that thofe 
people took poffelfion of the iflands, neceflity made them 
extremely attentive to commerce; the firfl beginning 
of which was naturally fifhing. Next to fifhing, they 
began to trade in fait, many pits of which were dif* 
covered in their own iflands; and at lafl their city 
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gradually became the magazine for the merchandize of 
the neighbouring continent on all Tides, and they them* 
felves the general carriers of Europe. Thus. to the 
people of Italy, and to thofe bf Venice and Genoa in 
particular, we are to attribute the re-eftablifliment of 
commerce. Of the caufes which contributed to its 
revival, it remains to fpeak. 

Various caupjs concurred to revive the fpirit of com¬ 
merce and to renew, in fome degree, that intercourfe 
between nations, which during the period of Gothic 
ignorance and barbarity, had been much interrupted. 

1"he religious wars of the eleventh century, called the 
Crufades, by leading many from every part of Europe 
into Afuiy opened an extenlive communication be¬ 
tween the Eaft and Weft; and though the avowed 
purpofe of thefe expeditions was conqueft, and not 
commerce; though the iflfue of them proved as unfor¬ 
tunate, as the motives for undertaking them were wild 
and enthufiaftic, yet their commercial eile&s were 
beneficial and % lading. For the firft armies, which 
ranged themfelves under the banner of the Crofs, having 
been led through a vaft extent of country, and having 
futiered fo much from the length of their march, and 
the barbarifm and inhofpitality of the people inhabiting 
thofe countries through which they travelled, others 
were deterred from taking the fame courfe, and chofe 
rather to go by fea, than encounter fo many hardfliips. 

Venice, Genoa , and Pifa , fumiflied the tranfports to con- Rtbertfon’s 
vey the troops: and it is reported, that the funis were uec*» 
iminenfe which they received merely for freight* Be¬ 
sides this, the Crufaders contracted with them for fup- 
plies of military ftores and provifions ; their fleets ho¬ 
vered on the coaft; and by fupplying the army with 
whatever was wanting, they engrofled all the advantages 
tuifirg from tins branch of commerce. Thole (bites 
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were alfo benefited by the fuccefs which attended the 
arms of thefe religious and * enthufiaftic heroes; for 
there are charters yet extant, containing grants to the 
Venetians , Pifans , and Gencefe , of great privileges in the 
various fettlements which the Chriftians had gained in 
Afia. When the Crufaders feized ConJiantinople y the 
Venetians , who had planned the enterprize, transferred 
to their own Hate many of the valuable branches of 
commerce, which had formerly centered in Conjlan - 
tinople . Another great caufc of the revival of com¬ 
merce, was the invention of the Mariner’s Compafs, 
which, by rendering navigation more fccure as well as 
more adventurous, facilitated the communications be¬ 
tween remote nations, and brought them nearer to each 
other. The honour of this invention, fo beneficial to 
mankind, has been claimed by the French ; and their 
claim has been allowed by fcveral authors, and m?*n- 
tained by a celebrated writer of their own. In tin’s 
opinion perhaps national partiality may have fome 
weight. Moll authors, however, agree that the in¬ 
ventor was Flavio dc Gioia , a native of Amalfi an an¬ 
cient commercial city in the kingdom of 'Naples (#). 

It is evident, that almoft all the commerce of Europe , 
in thofe clays, centered amongfl the Italians. As 
they at that time cirri- d on and eliablilhed a regular 
trade With the- Kail in the ports of Egypt, and drew 
from thence all the rich produce of India; it is rea- 
fonable to fuppofe, that in order to fupport fo exte-n- 
five a commerce, thefe induflrious ancf ingenious people 

(a) It appears from Anderfon , that fome people had fuppofed that 
the conquefts of Charlemagne in Italy, towards the end of the 8th 
century, and his fubfequent eftabliihment of Cbrillianity in the 
Wcftcrn and Northern parts of Germany, contributed greatly to the 
revival of commerce. In what I have faid upon this fubjed, I chofe 
rather to follow the Heps of a very elegant and profound hiftorian 
of modem times. Rolettfon ’s View of Society, &c. 
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were the firft who introduced infurances into the fyftcm 
of mercantile affairs. It is irue, there is no direct au¬ 
thority to warrant a pofitivc aflcrlion, that they were 
the inventors of this kind of contra#: but it is certain, 
that the knowledge of it came with them into the dif¬ 
ferent maritime Hates, in which parties of them fettled; 
and when it is admitted that they were the carriers, 
manufacturers, and bankers of Europe , it is probable 
that they alfo led the way to the eftablifhment of a con¬ 
tract, which is fo effentially necefiary to the fupport and 
cultivation of commerce. It has, however, been afferted 
by writers of the French nation (rt), that infurance dates Monf 
its origin in the year 1182, and that it was introduced 
by the Jews, who were bammed from France about om<jon, 
that period, and who took that method to facilitate and c ‘ *’ 
fecure the removal of their effe&s. They proceed to 
fay, that the Lombards , who w ere not idle fpeftators of 
this contrivance, adopted it, and in a fhort time im¬ 
proved it confidcrably. It is not very ncceffary to 
enquire into the truth of this fa#, nor indeed are there 
materials to enable us to do fo : but it is obfcrvable 
that the Prefident Montcfquicu mentions that the Jews y/pr]t dc> 
upon this occafion invented bills of exchange ; but does Lo ' K » ,if - 
not fay a fyliable of policies of infurance. It is agreed, 
however, that if the Lombards were not the inventors, 
they were at lead: the firft who brought the contrail 
of infurance to perihelion, and introduced it to the 
world (Z>). 

(a) Andcrfon fays, tju' Jc rw were baniflird from France In j 143. 

Ander/on *8 Hiftory of Commerce, vol. i. p. 82. But I believe fucli 
an event twice took place in that kingdom. 

(£) I am aware that feveraj learned men are of opinion, that in- 
furancea were of an earlier date than is here aferibed to them. On 
a fubject where fo much obfeurity muft neccflarily exift, I am by no 
means tenacious of my opinion; but the inclination of my mind 
is to adhere to the idea that the Lombards were the inventors. See 
alfo Mr. Millar's Introduction. 
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Before we cbme to confidcr the amazing improve* 
ment£ which have taken place, with refpett to this 
branch of commerce, in our own country, in thefe 
days, it will be expedted that fome notice fhould be 
taken- of thofe maritime codes, and naval regulations, 
which have diftinguifhed the modem, no lefs than the 
laws of Rhodes did the ancient world. 

To the people of Amalfi we are indebted as well for 
the firfl code of modern fea laws, as for the invention 
of the compafs. W$ learn from Anderfon , that the 
city of ' Amalfi i fo long ago as the year 1020, was fo 
famous for its merchants and (hips, that its inhabitants 
at that time obtained from the Caliph of Egypt a fafe 
conduft, to enable them to trade freely in all his do¬ 
minions ; and they alfo received from him feveral other 
diftinguifhed privileges. It was towards the clofe of 
that century, that they promulgated their fyftem of 
marine law, which, from the place of its compilation, 
received the denomination of Tabula Amalfitana. This 
table fuperfeded in a great meafure the ancient Jus 
Rbodianum ; and its authority was ‘acknowledged by 
all the ftates of • Italy , for fome centuries. But as 
trade increafed very rapidly in other cities on the coaft 
of the Mediterranean fea, they became unwilling to 
receive laws from a neighbouring ftate, which they now 
equalled, if not furpafled, in the extent of their paval 
cftablifhments. Every one, therefore, began to eredt 
3 tribunal, in order to decide all controverted points, 
according to laws peculiar to itfelf; but ftill referring, 
in matters of higher moment, to the former rule of 
action, the Amalfitan code. Fromfuch a variety of laws, 
as muff, neceflarily be the confequence of each of the 
Italian ftates becoming its own legiflator, fo much dif- 
erder and confufion arofe, that general convenience 
at laft compelled them to do that, which jealcufy cf 

each 
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each others power and growing commerce would for 
ever have prevented them . from effecting; and at a 
general affembly it was agreed to digeft the laws of 
all the feparate communities into one body. Every 
regulation therefore, which was thought to be founded 
in juftice either in the laws of Mar/eillcs, Pi/a, Genoa , 
Venice, or Barcelona, was collected into one mafs, and 
publifhed in the 14th century, under the title of Con r 
folato del Mare . A French writer Sut In Sai/c des 
Batimenj neutres, fpeaks of tliis production in a very 
unfavourable way ; and calls it a rude ill-formed mafs 
of maritime and pofitive regulations, of ordinances 
of the middle ages, and of private decifions. Indeed 
when we confider that this was a compilation from 
the various regulations of fo many different Antes, it 
could not excite much furprife, if it really merited the 
cenfure of this author. But upon examination it is a 
work of confiderable merit; the decifions it contains 
are founded on the laws of nations; it has been re¬ 
ceived and allowed to have the force of law in every 
part of Italy; and it is the fource from whence the 
people of that country, as well as thofe of Spain and 
France, have been faid to derive many of their bell 
marine regulations. Unfortunately too, Emcrigon has 
difeovered, that becaufe one of the chapters in the 
Confolato del Mare overturns fome favourite fyftem of 
this learned author, he is out of humour with the 
whole compofition. ‘One thing, however, is clear, 
that neither the Confolato del Mare, nor the Amalfitan 
code, upon which it is founded, contains ary thing 
upon infurance law, fo that we have here another con 
Urination of the idea, that this contract was not a pro¬ 
duction of very ancient times (a). 

(a) In what I have faid upon the Amalfian code, I have found 
myfelf extremely indebted to Mr. Schomberf s very ingenious obfer- 
vatior.s upon that iul>je<£t, in hia treatife on the maritime laws of 
Rhodes. • 
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The fplrit of ’commerce was not, however, con¬ 
fined to the South parts of Europe ; it now began to 
extend itfelf among the inhabitants of the Weftem 
coafts. But whatever, maritime regulations they might 
have eftablifhed among themfelves, they were found 
not to be fufficiently extenfive for the commercial in- 
tercourfe which began to take place in thofe countries 
in the courfe of the 12th century. Accordingly, about 
the year 1194, Richard the Firft, king of England , on 
his return from his wild expedition to the Holy Land , 
having Raid to repofc himfelf for fome 'time at the 
ifle of Oleron , in the Ray of Bi/cay , an ifland which he 
inherited in right of his mother, whofe portion it was 
in marriage with his father Henry the Second, gave 
Fc’icm- orders for the compilation of a maritime code. Some 
rcrv.Vn^he aut h° r s fuppofe that the hardihips and dangers, to 
which, in the courfc of his expedition, he fa\V adven¬ 
turers by fea were expofed, induced him to promul¬ 
gate a law, by which their condition might be ren- 

Mfadow’j ^crcd in °rc comfortable. Others imagine, and pro* 
oi>fe«v. on bably their fuppofition is better founded, that the 
the scT* S reat intercourie between his Engiijh- and French fub- 
c. 4. . jeds, and their allies, required a certain general fyftem 

of fea law, for the more lpecdy and impartial defer- 
-mination of all difputes which might occalionally arife. 
The laws of Oleron , therefore, which are in fubftancc 
but an abftraft of the old Rhodian laws, with fome 
additions and alterations, accommodated to the practice * 
of that age, and the cuflcms of the Weftem nations, 
were propofed as a common ftandard and meafure for 
the more equal diftribution of juftice among the people 
of different governments. Thefe excellent regulations 
were fo much efteeined, that they have been the model 
on which all modern fea laws have been founded; and 
two diftinguifhed nations have contended for the ho¬ 
nour of their production. France, jealous of the luftre 

which 
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which the Englijh juftly derived from the production of 
this code, with much anxiety claims this honour to her- 
felf; and very diftinguifhed authors have flood forth 
the champions of her claim. The fubftartce of their cwm 
argument is, that Eleanor, wife of Henry Second, king debM--) 
of England , and Duchefs of Guyenne , returning from the [ m 2 cr ^ n 'J' 
Holy Land , and having feen the beneficial effects of the 
Confolato del Mare , ordered the firfl draught of the 
judgments or laws of Oleron to be made: that her Jon 
• Richard the Firfl , returning from the fame expedition, 
enlarged and improved what his mother had begun : 
that they were certainly intended for the ufe of the 
French merely, becaufc they were written in the old 
Gafeon French , without any mixture of the Norman or 
Englijh languages: that they conftantly refer.for ex¬ 
amples of voyages to Bourdeaux , St. Malo , and ether 
fea-.ports in France; never to the Thames , or to any 
port of England or Ireland: and that they were made 
by a Duchefs and Duke of Guyenne , for Guyenne , and 
not for their kingdom of England. One of thefe learn- >* 
ed writers adds a. reafon, which he thinks very con- 
clufve, to prove that thefe laws were of French extrac¬ 
tion ; namely, that from their firfl appearance, their 
decifions have been treated with extreme refpeCl in the 
courts of France. 

In thefe days, it is very immaterial whether France: 
or England is entitled to the honour they rcfptCuvdy 
claim, and I fhall not tire the reader with any argu¬ 
ment upon the point ( a ). 

Anderfon in his hiftory of commerce has exp ref sly Voi. i. p. 
flated, but he does not adduce any authority in fupport 4i4 * 

(a) For the arguments in favour of the Engltfh claim, the reader 
may confult Selden's Mare Clavfum , lib. 2. cap. 24. Mr. Juft. 

Blacljlone* s Commentaries, vol. i. page 418. Sckouilerg s Obfer. 
vauons, page 88. ' 

of 
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of his opinion, that the laws of Oleron treat of in- 
furances. I have read them repeatedly with -the 
direct view of difcovering whether infurances were of 
fo ancient a date: but I have not found a fingle word 
which could induce me to fubfcribe to fuch an affer- 
tion. In confirmation of my opinion, Emcrigon , fpeak- 
ing of thefe laws, has obferved, “ II n'y eji pas dit le 
“ mot du cojitrat d'AJfurancC , qui apparemment n’etoit pas 
“ encore alors en ufagc 

But while we pay due refpcft and veneration to 
thofe maritime regulations, which diftinguifhed the 
Southern and Weftem parts of Europe , it would be 
improper filently to pafs over the laws, which were 
ordained by an induftrious and refpe&able body of 
people, who inhabited the city of Wijbiiy , famous for 
its commerce, and renowned on the fhores of the 
Baltic, The merchants of this city carried on fo ex- 
tenfwe a trade, and gave themfelves up fo entirely to 
commerce, that they muff doubtlcfs have found a great 
inconvenience in having no maritime code, to which 
they could refer to decide their difputes. To fuch a 
caufe we are probably indebted for thofe laws and ma¬ 
rine ordinances, which bear the name of Wijbuy , 
which were received by the Swedes, at the time they 
were compofed, as a jull and equitable rule of action, 
and which* were long refpeded (and for aught I know, 
arc to this day obferved) * by the Germans , Swedes , 
Danes , and by all the Northern nations; although the 
city in which they received their origin, has long 
dwindled into infignificancy and contempt. At what 
time thefe law r s were compiled is a matter of difpute ; 
and different writers have adopted different periods, 
in order to anfwer their own particular ends, or to 
advance the honour of that age which it happened to 
'be their bufmefs to extol. The writers of the North 
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pretend that Wijbuy was a great commercial, city, in 
the 9th century, from whence they argue, that their 
laws muft be of very high antiquity; that they were 
the model, from which thofe of Oleron were copied, 
and that they were received and acknowledged by all 
nations in Europe , even to the Straits of Gibraltar . 

On the other hand it is anfwered, and with much ckfcac,* 
ftrength of reafoning, that the Northern code is a tran- 
fcript from that of Oleron , although it contains feveral 
additions: for it has been fhewn, that the laws of 
Oleron were promulgated by Richard the Firll about 
the ciofe of the twelfth century, at which time, as 
appears by the report of a Swcdijh hiftorian, the city oiiu« m» 6 - 
of Wijbuy w r as not built, nor for near a century after- cap* 16.' 
wards; that the inhabitants were merely Grangers col¬ 
lected together from different parts, who, fo far from 
having any power or influence over their neighbours, 
were not abfolute mailers of their own citv. Befidcs, 
if their laws had been prior to thofe of Oleron , we 
Ihould nave found in the latter feme regulations rc- 
fpe&ing infurances; becaufe a copyifl never would have 
omitted fo material 3 branch of commercial legiflation, 
the laws of Wijbuy having exprefsly mentioned in- Ar». 
furances, and provided, that if the merchant obliged 
the mailer to infure the {hip, the merchant {hall be 
obliged to infure the mailer’s life againll the hazards 
of the fea. 

Afterwards, towards the ciofe of the fifteenth cen- R Vrrf.„’* 
tury, w.e find from hiflory, that many confiderabJe re- ?.'**•* 1,1 '* 
gulations were made at Barcelona in Spain , refpe&ing 
marine infurances. p ,ef - 

But if the laws of Wijbuy were not prior to thofe 
of Oleron^ yet it is much to their honour, and fhews in 
what eftynation they were held in the greatefl part of 
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Europe, that after having for a long courfe of time en¬ 
joyed the higheft authority in all the Northern tri¬ 
bunals for maritime Affairs, they were thought worthy 
of being adopted as the bafis of the ordinances of the 
obfe« b Hanfeatick league. Of this ancient and famous con- 
106. * federacy it will be fufficient in this place to obferve, 
Robertibn’i that it began about the thirteenth century, and 
of so. originated with the cities of Lubeck and Hamburgh , 
which were obliged to enter into a league of mutual 
defence, in order to proted themfelves againft the 
nations round the Baltic !’, who were extremely bar¬ 
barous, and infefted that fea with their piracies. Thefe 
two cities derived fuch advantages from their union, 


that other towns acceded to the confederacv, and in 
a fhort time, eighty of the moll confiderable cities, 
fcattered through thofe countries, which ftretch from 
the bottom of the Balhck to Cologne upon the Rhine , 
joined in the famous Hanfeatick League ; which became 
fo formidable, that its alliance was courted, and its 
enmity dreaded by the molt powerful monarch?* 
This affociation, it is faid, formed the firft fyftematick 
plan of commerce known in Europe : but notwithftand- 
ing this, they did not for a long' time publifh any ma¬ 
ritime code, but were entirely governed by thofe of 
Ki.ricke Oleron and Wijbuy. At a general meeting, however, 
sXmb. held at Lubeck in the year 1614, it was agreed to ex- 
ouuiv- trad f rom t h 0 f e compilations whatever Ihould be 
thought moft ufeful, and that it fhould in future be 
Rnbertfon’a the rule of decifion in every contefted point. It was 
And?r m’ft. P r * or t0 this time, about the fqurteenth century, that 
•1 Comm, the members of this league were in their greateft fplen- 
dour; their commerce was at its height 5 they fuppljed 
the reft of Europe with naval ftores, and they pitched 
upon different towns, the moft eminent <?f which was 
Bruges in Flanders , where they eftablifhed ftaples, in 
tyhich their commerce was regularly carried oh. The 

fovereigns 
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fovereigns of Europe looked up to the Hanfcatlck 
League with efteem and admiration, and the kings of 
France and England granted them confiderable pri¬ 
vileges. But when this union hqjl rendered them rich 
and powerful, they grew arrogant and over-bearing, 
which induced the princes, whom they had offended, 
to take a ciofer and more accurate view of the danger Hum#’, 
which might arife from fuch a conlpiracv, and of the 
advantages which might accrue to themfelves from the V01 » v - r- 
poffelTion of their trade. Thefc caufes at laft concur- 349 * 
red to effect the decay of this alliance, which however 
is not wholly diffolved at this day ; as the cities of 
Lubeck , Hamburgh , and Bremen , maintain fuflicient marks 
of that iplendour and dignity with which this confederacy 
was anciently diftinguifhed. 


Having thus taken a brief but comprchenfive view 
of the moft confiderable maritime dates both of an¬ 
cient and modern times, I forbear to go more at length 
into the hiftory of feveral governments, which have 
publilhed naval regulations for the dire&ion of their 
own fubje&s; btftaufe they are only binding within 
their own particular diftrids: they are very funilar to 
thofe about which fo much has been already faid ; tliev 
are all collected by Magens in the fecond. volume of 
his ElTay on Infurances, and are occafionally referred 
to in the courfe of the enfuing work. Befides, I 
haften to give an account of the vail improvements 
which have been made in this country within thefe laft 
thirty years, with refped to infuranqes, and which are 
the main objed of this enquiry. It would, however, 
be improper, in a work of this nature, entirely to pafs 
Over the French nation, the maritime ffrength of which 
has of late years confiderably encreafed; and whofe 
writers upon commercial affairs would refled; honour 
upon any country. 
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(a) Few people underfland the theory of commerce 
better than our neighbours on the Continent; and yet 
they have not in practice come up to what might have 
been expeCted. It i$ true that France from her fitua- 
tion, from the bent of her people to certain manu¬ 
factures, from the happinefs of her foil, and her natural 
advantages, mult be always pofleffed of a great internal 
and external trade, which muft add greatly to her 
wealth, and render her the moll refpeCtable power on 
the • Continent of Europe . But the French do not 
naturally poflefs that undaunted perfeverance, which 
is neceflary for commerce and colonization. It is 
befides a great difadvantage to the commerce of France 9 
that as its government is military, the profeffion of a 
merchant is not fo honourable as in England , fo that 
the French nobility think that it would be beneath 
them to attend to the drudgery of trade, and that it 
would degrade their anceftry to allow any of their fons 
to follow the bufmefs of a merchant. The confe- 
quence of this is, that the church, the law, and the army, 
are flocked with the members of noble families; and 
the counting houfe is by them entirely deferted. At 
one period, indeed, there was an appearance that France 
would make as illuflrious a figure amidfl the powers of 
Europe in trade, as fhe then did as a warlike nation. 
The period, to which I allude, was under the ad^ 
miniflration of the famous Colbert , who, next to 
Henry the Great, may juflly be ftiled the father of the 
French commerce and manufactures. This illuflrious 
man, who was of Scotch extraction, defeended of a 
family no way coriiderable by its fplendour or anti¬ 
quit}, raifed himfelf by his activity, diligence, and 
knowledge of commerce, to the firft offices under the 

(rt) It is hardly neceflary to mention, that thefe obfervations 
were originally written long before any change had taken place, or 
been attempted, in the government of France. 
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government of France . 'Being appointed to the fuper- 
intendance of the finances, he propofed fuch regula¬ 
tions as brought about the purpofe he intended, the 
orderly and frugal management # of them; .and efta- 
blifhed the trade of France, with the Eajl and Wejl 
Indies , from which (he has reaped confiderable be¬ 
nefits. He aiib patronized and encouraged the li¬ 
beral arts and fciences, reformed the courts of juftice, 
and introduced many important regulations, which 
regarded the order of fociety. But in 1669, when ap¬ 
pointed fecretary of flate, and entrufted with the ma¬ 
nagement of affairs relating to the fea, he had a full 
opportunity of exerting thofe talents, which he fo emi¬ 
nently pofiefied, and for the exertions of which his 
name has been tranfmitted with fo much honour to 
pofterity. In order to gain a proper infight into the 
true effe&s of commerce upon the various nations of 
the world, and the advantages of fome particular 
branches of trade, he procured and employed learned 
and diligent men to enquire into the commercial 
hiftories of cities long fince deflroycd, and the nature 
of the climate, foil, and productions of the countries 
then rifing into notice. It was to this fpirit of enquiry 
in this famous ftatefman, that the world is indebted, as 


appears from the dedication, for that very mafterly 
performance upon the commerce and navigation of 
the ancients, written by Hucf y bifliop of Avrancbes and 
Soijfons , who is juftly entitled to a high rank among 
men of letters.. Colbert having thus made ufe of the 
labours of- others, in order to gain ufeful information, 
undertook to reftore the navy and commerce of France; 
and he completed all his fervices by the publication of 
that excellent body of Sea laws, known by the name of 
the Ordinances of Lewis the 14th, which comprehend 
every thing relating to naval or commercial jurif- 
prudence; and of which the do&rine of infurances 
forms a confiderable part. To its merit all Europe 
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has borne tedimony; and the nante of Colbert inuft 
ever be mentioned with refpeft, -when the ordi¬ 
nances of Lewis the 14th are the fubjedt of conver- 
fation (a). 

Thefe ordinances have had the good fortune to meet 
with a laborious commentator in Valin, who, being 
thoroughly fenfible of the advantages which his country 
mud necefiarily derive from luch an excellent code, 
has, with a degree of labour and indudry which excite 
our admiration, and which are highly defervmg of imi¬ 
tation, placed it in the moll favourable point of view, 
has cleared up every obfeurity, by tracing thefe laws 
to their ancient fources, and by a full invefligation of 
old ordinances, and the decifions of former tribunals, 
has added much to the mafs of learning upon iubjedls 
of this nature. But of all the fources, from which 
modern Trench legiflators could derive the mod eflen- 
-tial information, the famous treatife called “ Le 
“ Guidon” was the chief. This tra£l was republifhed 
by Cleirac , who pays a due compliment to its merits, 
in his w r ork upon the Ufages and Cufloms of the Sea : 
and although in its dyle and manner it certainly favours 
of the rufl of antiquity ; yet it contains the true prin¬ 
ciples of naval jurifprudence. If the flyle be anti¬ 
quated,' and the text be corrupted in fome places, yet 
the treatife is dill valuable by the wifdom which fhines 
through the whole, and the number of decifions which it 
contains. 

( a ) It was under the jrdminrftration of Colbert, that the French 
laid the foundation of Quebec , on the banks of the river St. Law¬ 
rence i and he performed a work, which, fays a French hiftorian, 
even in the eyes of Richelieu, feemed to, furpafs human power; 
and that it was to effect a jun&ion between the Atlantic and the 
Mediterranean , by means of a canal, the execution of which ftttra&cd 
the admiration of Europe, and added much to the fplcndour of French 
commerce. 

Upaa 
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tTpon this occafion let me not forget to take proper 
notice of two very modern and diftinguifhed Trench 
writers, M. Pothicr and M. Emcrigon. The former of 
thefe has written admirable diflertations upon every 
fpecies of exprefs and implied contratis, and amongft 
the reft: upon that of infurancc; he has confidered his 
various fubjeds with fo much clearnefs and perfpi- 
cuity, and has produced fo many appolite examples 
in fupport of the pofitions he advances, that they 
greatly contribute to the advancement of the know¬ 
ledge of this branch of jurifprudence. His ftyle is at 
the fame time manly, neat, and claflical $ and well 
fuited to didadic difeourfes (a), 

M. Emcrigon has, in his work, confined himfelf to 
the confideration of marine infurances, and to the con- 
trad of bottomry only. This being the cafe, he has 
gone into thofc fubjeds much more at length than any 
former French w inter; and has, with infinite labour, 
unwearied ftudy and refledion, colleded the decifions 
and authorities applicable to the purpofe of his work. 
This learned foreigner, I underftand, holds a diftin- 
guifhed rank among the advocates of his own country: 
and his treatife upon infurances will by no means di- 
minifli his fame. 

N 

We have feen, that the naval reputation of the 
Englijh was arrived at a great height in the twelfth cen¬ 
tury, for the laws of Oleron , of the merits of which 
much has been faid, were at that time compiled by an 

{a) The attention of Englijh lawyers was firft drawn towards the 
works of this eminent judge, by that diftinguifhed luminary of our 
own country, Sir IV. Jones , in his treatife on the Law of Bailments ; 
and we have now an opportunity of perufmg, in an Englifh drefs, 
Pothier *8 Treatife on the .Law of Obligations, well tranflated, and 
accompanied by feveral very learned notes, illuftrative of the Eugli/b 
Taw on the fubeft, by IV. D. Evans , Efq, 
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Englijh monarch, and received here as the regulator 
of* naval affairs. The pregrefs of commerce, however, 
in this country, was not anfwerable to fo aufpicious a 
beginning; for in the reign of Edward the Third, up¬ 
wards o£ a century afterwards, commerce and induflry 
were at a- very low ebb. That monarch, flruck with 
the flourifhing flate of the Northern provinces, which 
have been already deferibed, and perceiving the true 
caufe of their profperity, endeavoured to excite a fpirit 
of induflry among his fubje&s, who feeraed to be blind 
to the advantages of the fituation, and ignorant of thofe 
fources, from which they might derive wealth and opu¬ 
lence. So far were they lulled by ignorance and in¬ 
dolence, that they did not even attempt thofe manu¬ 
factories, the materials of which they themfelves fup- 
. plied to foreigners. Notwirhflanding the endeavours 
of Edward , and the many wife eflablifhments propofed 
and encouraged by him, it was not till the reign of Eli* 
zabetb that the Englijh began to difeover their true in- 
terefts, and the arts by which they were to obtain that 
pre-eminence and rank, which they now hold among 
commercial nations. This flow progrefs of commerce in 
this country may be accounted for on various grounds. 
During the Saxon heptarchy, England was fplit into 
many kingdoms, perpetually at variance with each 
other; it was expofed to the fierce incurfions of the 
Northern pirates; it was funk in barbarity and igno¬ 
rance ; and confequently was in no condition to cul¬ 
tivate commerce, or to purfue any fyftem of wife or 
iifeful policy. To this fucceeded the Norman con- 
queft, and all the confequences of a feudal govern¬ 
ment, military in its nature, hoftile to commerce, and 
the arts and refinements of a liberal and civilized 
people. Scarce had the nation recovered from the 
ftock occafioned by this revolution, when it was en¬ 
gaged in fupporting its monarch's pretenfions to the 
Ehncb crown, and it long continued to wafte its vigour. 

1 cxi and 
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and wealth in wild endeavours to conquer that country. 
To -this we may add the deftru&ive civil wars between 
the houfes of York and Lancafter , which long deluged 
the kingdom with blood: and *to which a period was 
at laft happily put by the union of their feveral titles 
to the crown in the perfon of Henry the Eighth. The 
reformation then took place under that monarch, and 
it was not till the reign of Elizabeth , that the feuds 
and diffenfions which fuch an important event was 
likely to occafion, began to fubfide. During her long 
reign, and her wife and prudent adminiftration of go- 
vernment, commerce began to rear its head, andfound 
fhelter and prote&ion from the managers of public 
affairs. From this fhort fketch, it is not much to be 
wondered at, that England was one of the laft nations 
of Europe which availed herfelf of her great commer¬ 
cial advantages: but fhe has fince made ample amends 
for her long continued indolence and ina&ivity, by the 
amazing extent of her commerce, and the wife laws 
and regulations to be found in her fyftem of maritime 
jurifprudence. 

While commerce continued in this weak and languid 
flate, it cannot be fuppofed that infurances, |&hich 
fpring from commerce, were at all encouraged or 
underftood. It is true; that the Lombards came into Eng¬ 
land in the 13th century, and it is univerfally agreed, 
that whatever may have been the origin of infurances, 
they were introduced into England by that active and 
induftrious people*. This idea is countenanced and 
confirmed by the claufe to this day inferted in all po¬ 
licies of infurance, " that this writing or policy of af- 
“ furance fhall be of as much force and effeft as any 
“ writing heretofore made in Lombard Street , See.” 
the place where thefe Italians are known to have 
taken up their refidence, and carried on their trade.. 
The preamble to the ftatute of Queen Elizabeth , 
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which will be prefently mentioned, fpeaks of infurances 
as having exifted time out of mind in this kingdom. 
Be this as it may, it is certain that prior to the reign 
of that princefs very few infurances had been effe&ed ; 
or, if effected, no queftion hud ever arifen upon them 
many of the fuperior courts. So little were the judges 
acquainted with the nature of the contract, that fo late 
as the 30 and 31ft of Elizabeth's reign, it became a 
queftion where an a&ion upon a policy of infurance 
fhould be tried, the policy having been effected in 
London , and the fhip detained in the river Soane in 
France. The policy was on a fhip from Melcombs 
Regis , in the county of Dorfet , to Abbeville in France . 
The plaintiff declared, that the fhip, in failing towards 
Abbeville , to wit , in the river of Soane, was ar ref led by 
ihe king of France . The parlies came to ilfue upon 
the queftion, whether the fhip was fo arreltcd or not: 
and it was tried before Lord Chief Juflice Wray , in 
the city of London ; and a verdict was found for the 
plaintiff. In arr/eft of judgment it w r as moved, that 
this iffue arifing merely from a place out of the realm % 
could not be iried in London . But it was refolved by 
the court, that this iffue fhould be tried where the 
action was in this cafe brought: for the promife, 
which is the ground and foundation of the a&ion, was 
made in London ; and the arreft now in iffue is not the 
ground of the action which is founded on the affiwipjit , 
and the arreft is the breach of the affumpfit. 

This is the moft ancient cafe I have been able to 
find upon the fubject of infurances ; and I thought pro¬ 
per to infert it here, as the belt proof that, prior to 
the reign of Elizabeth , this contract could have been 
very little, if at all known. We have feen, however, 
that under Elizabeth , the genius of England began to 
difplay itfelf: about which time alfo, the legiflature 
begvn to think the regulation of matters of affurance 

an 
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an objeft ■well .worthy their moft fcrious attention ; 
and it cannot but afford us much plcafure to find, that 
even in that early age the true principles upon which 
this fpecies of contra& is founded, and upon which 
it ought to be protected and encouraged in a com¬ 
mercial nation, were clearly and fully underflood. 
In the preamble to an act of parliament, paffed in the 
43d year of the reign of Queen Elizabeth , <c concerning 
“ matters of ajjuraie.ee ufed amungjl merchants ” the 
fenfe of the legiflaturc upon the fubjed: is expreifed 
with clearnefs and perfpicuity. After reciting, that 
it has ever been the policy of this nation to encourage 
trade, and that policies of affurance have exifled time 
out of mind, it goes on to flate the ad vantages to be 
derived from their encouragement in a commercial 11a. 
tion. “ By means of which policies of affurance, it 
cometh to pafs upon the lofs or pcrifhing of any 
* c fliip, there followeth not the undoing of any man, 
“ but the lofs lighteth rather eafily upon many, than 
“ heavy upon few, and rather upon them that adven- 
<c ture not, than upon thofe who do adventure, whereby 
“ all merchants,, cfpecially thofe of the younger fort, 
are allured to venture more willingly, and more 
“ frccJv. ,, 

4 

The purpofe of that flatute was, to erccl a particular 
court for the trial of caufes, relative to policies of in- 
furancc, in a fummary way; and to that end the fla¬ 
tute ordained, that a commiiTion fliould iffue yearly, 
directed to the Judge of the Admiralty the Recorder 
of London , two doflors of the civil 'law, two common 
lawyers, and eight merchants, empowering any five of 
. them to hear and determine all fuch caufes, arifing in 
London ; and it alfo gave an appeal from their deci- 
fion, by way of bill, to the court of Chancery. But 
this flatute not entirely anfwering the intention of the 
^giflature, fome further regulations were made by a 
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fubfequent flatute: fuch as the redu&ion of the number 
n e cellar y to conftitute a quorum. I forbear entering 
at length into this matter, the court erected by thefe 
flatutes being now entirely difufed. The reafons of 
this may be colle&ed from fome few decifions in our 
reporters: but one appears on the face of the ftatute 
.itfelf: namely, that its jurifdi&ion was not fufficiently 
extenfive, being confined to fuch caufes only as arofe in 
London, 

By a cafe reported in Style we find, that a prohi¬ 
bition ifiued to the court of policies of infurance, ,to 
prevent it from proceeding in a cafe of infurance 
upon a life, the Court of King’s Bench being of 
opinion, that the flatute only meant to give the court 
below cognizance of fuch contracts only as related-to 
merchandize . 

% 

In another cafe it feemcd to be the opinion of the 
Court of King’s Bench, that the jurifdi&ion of this 
newly ere&ed court did not extend to fuits brought 
by the alfurcr agaihfl the allured ; but only to fuch as 
were profecuted by the latter againfl the former. It is 
true, in Sir Bartholomew Shower’s note of the cafe, no 
decifion appears to have been made; but a rule to 
fhew caufe why a prohibition fhould not ifiue was ob. 
tained; and no notice is afterwards taken of it, al¬ 
though the learned reporter was himfelf the counfel in 
the caufe, who had obtained the original rule. 

But a cafe reported in Siderjin , feems'to have flruck 
a more fevere blow at the exigence of this court than 
any of thofe cafes I have mentioned; for it was there 
held, that it was no bar to an adlion upon a Policy of 
Infurance at the common law to fay, that the plaintiff 
had fued the defendant for the fame caufe in the court 

ere&ed 
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erefted by the ftatute of Elizabeth, and that his fuit 
was there difmiffed. 

Thefe caufes co-operating, together, probably with m«c. 
fome inftances of partiality in the judges, this court editp. 
fell into difufe, no commiffion having iflued for many %su 
years; but infurance caufes are now decided, like all 
other queftions of property, and by that mode of trial 
moft agreeable to the nature of our conftitution, by a 
trial in a court of common law. 

It has been much the fafhion of late years to infill 
upon the advantages, which the trading part of the na¬ 
tion would derive, from the eftablilhment of fome equi¬ 
table and amicable judicatory for the trial of all diA 
puted points in matters of infurance. This is only 
another proof of the weaknefs and fallibility of the 
human mind, which is never fatisfied with the enjoy¬ 
ments within its reach, however excellent they may 
be; but pants after thofe of foreign growth. Thus, 
a people who are poflefled of a fpecies of trial, the 
belt calculated for the difcovery of truth, and the ad¬ 
vancement of jullice, and which has excited the ad¬ 
miration of the world, are defirous of parting with 
fuch an advantage for a mode of trial, which is very 
unfatisfa&ory. 

The court ere&ed by the ftatute of Elizabeth, and 
which has now fallen into difufe, is perhaps one of 
the ftrongeft arguments, that can be adduced to prove, 
that fuch a judicature is not congenial to the fpirit and 
difpofitions of Britons , nor well adapted for the pur¬ 
poses of its inftitution. It it univerfally agreed by all 
writers upon jurifprudence, that nothing tends fo much 

to the elucidation of truth, and the detection of fraud* 

* 

as 



INTRODUCTION. 


as the open viva voce examination of witnefles, in tha 
prefence of all mankind: before judges, who, from 
■their knowledge of books and men, acquired by long 
ftudy and experience, *are well qualified to difcriminate 
and decide between right and wrong ; and before 
twelve upright citizens, who have an opportunity 
of obferving the appearance, countenance, inclina¬ 
tion, and deportment of thofe who are thus examin¬ 
ed upon oath. Befides the fubje&s of thofe dates, 
which have eftablifhed thefe equitable tribunals, fen- 
fible of the fuperior advantages of the Englijh inftitu- 
tipn,, feeling that in great mercantile queftions, the 
greateft attention is paid to the eternal and immutable 
principles of reafon, and that all men, whether natives 
or foreigners, here meet with an equal meafure in the 
adminiftration of juftice, fly to this country to make 
their contracts of infurance, that in cafe of a difpute, 
they may have the benefit of its laws. Did it fall 
within the compafs of this inquiry, I could relate 
many cafes, of the truth of which I have not the fmalleft 
realbn to doubt, which would ferve to fhew the idea 
entertained by Foreigners of our mercantile jurifpru- 
dence, and the high repute and eftfmation in which 
our judges are juftly held by the European nations. 

But though the court of Policies of Afiurancc has 
been long difufed $ though it is near a century fince 
queftions of this nature became chiefly the fubjeft of 
common law jurifdi&ion; yet I am fure I rather go 
beyond bounds, if I affert that in all our reporters 
from the reign of Queen Elizabeth , to the year 1756, 
when Lord Mansfield, became Chief Juftice of the 
King’s Bench, there are 60 cafes upon matters of in- 
furance. Even thofe cafes which are reported, ■ are 
finch loofe notes, moflly of trials at Nifi Prius , con¬ 
taining 
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tainmg a (hort opinion of a (ingle judge, and very 
often no opinion at all, but merely a general verdid, 
that little information can be colleded upon the fubjed. 
Prom hence it muft neceffarily follow, that as there 
have been but few pofitive regulations upon infurances, 
the principles, on which they were founded, could 
never have been widely difFufed, nor very generally 
known. 

This was owing to fome defeds, which were ^dis¬ 
coverable in the proceedings in our courts, and in the 
delays and cxpences which fuitors experienced; fo that 
they rather chofe to fubmit to their firft lofs, than be 
harafled by the delays of the law, or be at the ex¬ 
pence of trying a queflion, of which the decifion 
might perhaps be of Iefs moment to the individual 
than to the public. Thefe defects were fo glaring, 
that it was one of the firft ads of Lord Mansfield *s ad- 
miniftration to apply a remedy; and his labours have 
been happily attended with fuch fuccefs, that they have 
been of eflential fe,rvice to the nation in general, con- 
fidered in a commercial light, and have excited the ap- 
plaufe and approbation of Europe. 

Before the time of this venerable judge, the legal 
proceedings, even on contracts of infurance, were fub¬ 
jed to great vexations and oppreffions. If the under¬ 
writers refufed payment, it was ulual for the infured 
to bring a feparate action againft each of the under¬ 
writers on the policy, and to proceed to trial on all* 
The multiplicity _ of trials was oppreflive both to the 
infurers and infured; and the infurers, if they had any 
real point to try, were put to an enormous expence, 
before they could obtain any decifion of the queflion 
which they wifhed to agitate. Some underwriters, who 
thought they had a found defence, and who were de- 
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firous of avoiding unneceffary cofts or delay to them- 
felves or the infured, applied to the court of King’s 
Bench to flay the proceedings in all the actions but one, 
undertaking to paythe. amount of their fubfcriptions 
with ’cofts, if the plaintiff fhould fuccecd in the caufe 
which was tried; and offering to admit on their part 
every thing which might bring the true merits of the 
cafe before the court and jury. Reafonable as this 
offer was, the plaintiff, cither from perverfenefs of 
difpofition, or the illiberality and cunning of his ad- 
vifers, refufed his confent to the application. The 
Barnard, court did not think themfelves warranted to make fuch 
* R * ,03# a rule without his confent; but Mr. Juftice Denifon 
intimated that if the plaintiff perfifted, againft his own 
intereft, in his right to try all the caufes, the court had 
the power of granting imparlances in all but one, till 
there was an opportunity of trying that one a&ion. 
Lord Mansjleld then ftated the great advantages re- 
fulting to each party by confenting to the application 
w'hich was made $ and added, that if the plaintiff con- 
fented to fuch a rule, the defendant fhould undertake 
not to file any bill in equity for deity, nor to bring a 
writ of error (a\ and fhould produce all books and 
papers that were material to the point in iffue. This 
rule was afterwards confented to by the plaintiff, and was 
found fo beneficial to all parties, that it is now grown 
into general ufe; and is called The Confolidation 
Rule. Thus on the one hand, defendants may have 
queftions of real importance tried at a fmall expence; 
and plaintiffs are not delayed in their fuits by thofe 
arts, which have too frequently been reforted to in 
order to evade the payment of a juft demand. 

( a) The Court of (Common Pleas were unanimoufly of opinion^ 
after confideration, that a defendant who had entered into the con¬ 
folidation rule, could not bring a writ of error at all, although there be 
manifeft error upon the record. Camden ▼, Edit, x H. Blac. Rep. 27. 
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In former times, the whole of the cafe was left 
generally to the jury, without any minute ftatement 
from the bench of the principles of law, on which in- 
furances were eftablifhed; and the verdids were 
general, it was almoft impoffible to determine from 
the reports we now fee upon what grounds the cafe 
was decided. Nay, even if a doubt arofe in point of 
law, and a cafe was referved upon that doubt, it was 
afterwards argued in private at the chambers of the 
judge who tried the caufe, and by his fingle decifion 
the parties were bound. Thus, whatever his opinion 
might be, it never was promulgated to the world ; and 
could never be the rule of decifion in any future cafe. 

Lord Mansfald introduced a different mode of pro¬ 
ceeding ; for in his ftatement of the cafe to the jury* 
he enlarged upon the rules and principles of law, as 
applicable to that cafe ; and left it to them to make 
the application of thofe principles to the fads in evi¬ 
dence before them. So that if a general verdid were 
given, the grounds, on which the jury proceeded, 
might be more eafily afeertained. Befides, if any real 
difficulty occurred in point of law, his Lordfhip ad- 
vifed the counfel to confent to a fpeciai cafe. In a 
fpecial cafe, the fads are either admitted by the parties, 
or if they arc difputed, are proved ; and then the judge 
takes the opinion of the jury upon thefe fads, referving 
the queftion of law to be agitated elfewhere. Thefe 
cafes are afterwards argued, not before the judge in 
private, but in open .court before 'all the judges of the 
bench from which the record comes. Thus nice and 
important queftions are now not haftily and unadvifedly 
decided; but the parties have their cafe ferioufly con- 
fidered and debated by the whole court; the decifion 
becomes notorious to the world y it is recorded for a 
precedent of law arifing from the fads found, and ferves 
as a rule to guide the opinion of future judges. 


It 
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It had alfo been the cuftom, when cafes were re¬ 
ferved, to leave it to the counfcl on both fides to draw 
them up at their leiiure. This introduced confiderablc 
delays; for every £i£t became again a fubjeft of dif- 
pute; and frequently from the hurry of bufmefs and 
other avocations of the counfel, the cafe was negle&ed 
for a confiderablc time, before it was ready for the in- 
fpe&ion of the court. 


Now, whenever, a cafe is referved, the judge him- 
felf dictates to the clerk of the court the fads which 
ought to be haled, and the queftion upon which the 
opinion of the court is required: and in addition to 
this Lord Mansfield , whofe rules are now the fubject 
of our enquiry, ordered that all cafes fo referved muft 
be fet down for argument within the firft four days of 
the term following the trial; otherwife the judgment 
mud be entered according to the finding of the jury. 


HaynirJ v. 
Chife, 
l Burrow 5. 


One additional improvement in the proceedings re¬ 
mains to be mentioned. Before Lord Mansfield's time, 
it was alrnoft a matter of courfe not to decide any cafe, 
without hearing two arguments upon it: but in the 
very firft caufe which is reported of his Lordlhip’s de- 
cifions, he exprefled himfelf to this effect: “ Where 
“ we have no doubt, we ought not to put the parties 
“ to the delay and expence of a further argument, nor 
<c leave other perfons who may be interefted in the 
“ determination of a point of a general nature, unne- 
“ cefiarily under the anxiety of fufpenfe. ,> When we 
add to thefe wife regulations the confideration that 
Lord Mansfield , during his long adminiftratfon of juf- 
tice, gave up a great part of his time, and employe4 
his talents in the elucidation of thofe. points, which 
tend to fix the fyftem of mercantile jurifprudence upon 
the fureft grounds, we need not wonder that that part 

of 
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of it which relates to marine infurances, has attained to 
its prcfent Hate of perfe&ion. 

A complete fyftem of jurifprudence cannot be fud- 
denly ere&ed : but there is rather matter to excite our 
wonder that fo much has been done in this refpeft 
within the laft 40 years ( a ), than ground to complain 
that little has been effe&ed. It is the boaft of this 
age, that in it ihe great foundations of maritime jurif¬ 
prudence have been laid, by clearly developing the 
principles on which policies of infurance are founded, 
and by happily applying thofe principles to particular 
cafes. It will be the bulinefs of the following work, 
which profefies to lay down a fyftem of the law as it 
now (lands, to point out, among other things, the 
improvements which have been made by the legillature 
from time to time on the fyftem of infurances, by 
many wife ftatutes and falutary reftri&ions; and to 
prove, that the learned judges of the courts both of 
law and equity, by their liberal and equitable con- 
ftru&ion of thofe ftatutes, and by adopting the true 
principles of commerce in their decifion of the many 
intricate cafes which have been brought before them, 
have added another pillar to that beautiful ftru&ure of 
rational jurifprudence, which has defervedly acquired 
the admiration of mankind. 

(a) This work was originally publifhed in 1787. 


CHAP. 




PREFACE 


TO 


THE FIRST EDITION. 


WHEN a man prefumes to folicit publick notice for 
any work of a literary nature, the world have a 
right to know the motives, that induced him to write, 
and upon what foundation he builds his claim to their 
attention. Notwithftanding the number of cafes, which 
have of late years been determined in the Englijh courts 
of juftice upon the law of infurance, and the uniformity 
of principle, which pervades them all; yet the do&rine 
of infurances is not fully known and underftood. This 
in fome meafure happens from the decifions upon the 
fubje£t being fcattered in the various books of reports, 
according to the order of time in which they were 
determined; and the connexion of which, from the 
nature of thofe publications, cannot be preferved. As 
many perfons cannot fpare time, and few will take tha 
trouble, to colleft the cafes into one point of view; 
and as all cafes of infurance muft neceffarily be attended 
with a number of fa&s, it is not to be wondered at, if 
from a curfory, inattentive, and unconne&ed perufal of 
them in a chronological order, a great part of the 
world fhould remain unacquainted with the true prin¬ 
ciples of infurance law. No book that I have met 
with in the Englijh language*, has ever yet attempted. 
to form this branch of jurifprudence into a fyftematick 
arrangement, or to reduce the cafes to any fixed or 
fettled principles. 


Originally written in 1786. 
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Convinced of the utility t of fuch a work, I thought 
I could not employ my time more advantageoufly to 
my profeflion or myfelf; nor better exprefs that refped 
which I, in common with every lawyer, feel for the 
' venerable magiftrate (0), to whom this work is in- 
feribed, and for the other learned judges, who have 
ailifted in ereding this fabrick, than by extrading all 
the cafes upon this fubjed from the mafs of other learn¬ 
ing,. with which they lie buried in the reporters; and 
thereby endeavouring to prove to the world that the 
dodrine of infurance now forms a fyflcm as complete 
in every refped as any other branch of the Englijh law. 
Could ;my other incitement have been requifite, the 
opinion .of Mr. Blackjlotie would have had con- 

fiderable weight. “ The learning relating to marine 
. “ infumnees,” fays that elegant commentator (b\ “ has 
“ of late years been greatly improved by a feries of 
“ judicial decifions, which have now eftablifhed the 
“ law in fuch a variety of cafes, that (if well and judi- 
“ cioufly colleded)^they would form a very complete 
“ title in a code of comnjercial jurifprudence.” Urged 
by thefe motives, I was induced to undertake this work, 
which is now prefented to the world. 

No fubjed can be properly underftood, unlefs the 
materials be methodically arranged j and therefore the 
fir-ll objed I had in view was to fix upon certain heads, 

. which would be fufficient to comprehend all the law 
upon infurances. For this part of the work I alone am 
accountable, the defign being entirely my own. It may 
however, in fome degree abate the feverity of cenfure 


(a) The late William Earl Maruftcld, to whom the firft and fccond 
edition* of. this work were dedicated. 

(£) 2 Blacijl . Cm, 490. 
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to recoiled, that in the arrangement of the fubjed t 
had no example to follow, no guide to dired me; and 
I was left entirely to the impulfe of my own judgment. 
But tp enable the profeflion to judge of the nature of 
my plan, I will date the reafonsf that influenced me in 
the mode I have adopted. 

As the policy is the foundation, upon which the 
whole contrad depends, I have begun with that, and 
endeavoured to lhew its nature and its various kinds j 
and I have alfo pointed out the requifltes which a policy 
mud contain, their reafon and origin, as they are to 
be colleded from decided cafes, or the ufage of mer¬ 
chants. When we have afeertained the nature of a 
policy, the next objed is to difeover by what* general 
rules courts of juftice have guided themfelves in their 
conflrudion of this fpecies of contrad. It is then ne- 
ceffary to defeend to a more particular view of the 
fubjed, and to fix with accuracy and precifion thofe 
accidents, which (hall be deemed lofles within certain. 
words ufed in the policy. Thus lofles by perils of the 
fea, by capture, by detentidh, and by barratry, will be 
a material ground of confideration. When a lofs hap¬ 
pens, it mud either be a partial, or a total lofs; and 
hence it becomes neceflary to afeertain in what indances 
a lofs (hall only be deemed partial, in what cafes it fhall 
be confidered as total; and how the amount of a partial 
lofs is to be fettled: hence alfo arifes the dodrine of 
avarage, falvage, and abandonment. Thefe points there¬ 
fore will be the pext objed of attention. 

Having confidered the various indances- in which 
the underwriter will be liable upon his policy, either for 
a part, or for the whole amount, of his fubfeription; 
we feem to be naturally led to the confideration of thofe 

9 cafe| 
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cafes in which the underwriter is releafed from his 
refponfibility. This may happen in feveral ways; For 
fometimes the policy is void .from the beginning, on 
account of fraud; of the fhip not being feawqrthy j or 
of the voyage infured b'eing prohibited. There are alfo 
cafes, in which the infurer is difcharged, becaufe the 
infured has failed in t}ie performance of thofe conditions, 
which he had undertaken to fulfil; fuch as the non-com¬ 
pliance with warranties; and deviating from the voyage 
infured: Thefe and many other points of the lame na¬ 
ture occupy feveral chapters. 

When the underwriter has never run any rifk, it would 
be unconfcionable that he fhould retain the premium* 
Therefore after confidering thofe inftances, in which this 
is the cafe, it is natural next to afcertain in what cafes 

A 

the underwriter fhould retain, and in what cafes he fhould 
return the premium. 

It would be in vain to tell a man, that he was entitled 
to the afliftance of the law, and that his cafe was equi¬ 
table and right, without pointing out # in what forum , 
and by what mode of proceeding he fhould feek a re¬ 
medy. I have endeavoured to point out the proper 
tribunal, to which a perfon injured is to apply; the 
mode of proceeding, which he is to adopt; and the 
nature of the evidence he mufl adduce to fubftantiate his 
claim, with refpe# to this contra#; After the difcuflion 
of marine infurances, I have added three chapters upon 
fubje&s, which, though they do not form a part of the 
plan, are fo materially conne&ed with it in the rules and 
principles of dedfion, that it feemed to me the work 
would be defective without them: Thefe are, bottomry 
'and refpondentia \ infurances upon lives; and infurances 
againll fire. 


When 
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When I planned this work, I intended to prefix an 
introduction, containing a fliort, hiftorical account of 
the rife and progrefs of infurances in this country only. 
But upon the fuggeftion of one, to whofe opinion I 
bow with deference, and whofe judgment will always 
command obedience; I was induced to enlarge my de- 
fign. The reader will now find a (hort account of fuch 
of the antient maritime ftates, as have promulgated any 
fyftem of naval jurifprudence; and alfo, of the progrefs 
of marine law among the various ftates of Europe . I 
have endeavoured to trace the origin of infurance to itg 
fource; to point out thofe countries in which it has flou¬ 
rished, and the progrefs and improvement of it in our 
< 5 \vn. Such is the arrangement, which I have adopted, 
and on the propriety of which, the world and the pro- 
felfion are to decide. 

As to the mode of treating the fubjeft, it will be 
proper to obferve that, at the head of each chapter, I 
have ftated the principles, upon which the cafes on that 
point depend ; and then have quoted the cafes themfelves 
to fhew, that they are agreeable and confonant to the ’ 
principles advanced. If there are any cafes, which feem 
to differ from the others, I endeavour to prove, either 
that they depend upon different principles, or that there 
are circumftances in them, which make them exceptions 
to the general rules. In quoting cafes, I have been 
careful minutely to ftate all the circumftances, and alfo 
the opinion-of the Court without any alteration, or cont¬ 
inents of my own j convinced that the utility of a 
work of this kind confifts in the true and accurate ac¬ 
count of what the law is, not in idle {peculations of a 
private man, as to what the law ought to be. Befides, 
one main purpofe of fuch a compofition is, to fave the 
profeffors of the law the trouble of turning over vaft 
14 volumes 



PREFACE to the FIRST EDITION* 

volumes of reports, by colle&ing into one book, all the 
cafes upon a particular fubjeft. 

* • • _ * 

But unlefs the cafes are fully and faithfully reported, 
recourfe muft Hill be had to the original reporters, and 
■the end of fuch a compilation is defeated. At the fame 
time it ought to be obferved, that fometimes, though not 
very often, feveral different points* arife in one caufe; 
and then, in order to preferve the fyftem complete, it 
is necefiary to feparate them, and to aflign to each its 
proper place. But ftill the opinion of the court is given 
fully on each of the points; and a reference is made 
from one part of the cafe to the other. 

I had it in contemplation to have had a diftind chap* 
ter for the confideration of the law relative to this fpecies 
of contract in other countries of Europe. But upon 
refle&ing that infurances are founded upon the great 
principles of natural juflice, rather than upon any muni¬ 
cipal regulations; and that confequently the law muft 
be nearly the fame in all countries, I reiinquifhed the idea. 
Befides, I have throughout the work, .which feemed to 
be a better plan, taken notice in what refpe&s the pofi- 
tive inftitutions of other maritime ftates agree or difagree 
with thofe of our own : A plan, which feryes to illuftrate 
and confirm the Englijh fyftem. , 

It remains to fpeak of the materials I have ufed. 
Confcious that the value of a law book depends Upon 
the purity and excellence of the fourCes, from which its 
•’Contents are taken, I have never advanced any politico, 
without referring to the book in which it was found ; un. 
leXs rit be upon fome Unfettled point, where I have 
ftated the arguments that may be adduced on both fides, 
it to the reader to form his own conolufions. In 
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my refearches upon this occafion, I have corifulted every 
foreign author that I could ■ poflibly obtain; and have 
made as much ufe of their labours, as the nature of the 
plan would admit. - ‘ 

With refpeft to the decifions of the Engfi/h courts of 
juftice, I believe i have not omitted a fingle cafe, that 
ever has appeared ■ in print upon the fubjeft: Befides 
which, this colle&ion contains a great number of manu- 
fcript cafes, of which fome have been determined at 
Nifi Prius only, and many have been the fubjeft of deli¬ 
beration in court upon cafes referved, or upon motions 
for new trials. For the latter, ‘I myfelf am chiefly re- 
fponfible, and upon fome future occafion, I lhall be 
happy to corred any errors; which they may contain • 
as moft of them were taken while I was a ftudent, 
merely for my private ufe, without any view to future 
publication. I have, however, by comparing them 
with fuch notes as I could obtain, done every thing in 
my power to render them worthy of the attention of the 
profeffion; A6 to th e Nifi Prius notes, lam indebted 
for them to the very liberal and generous communications 
of my young profeflional friends; and to fome alfo of 
thofe, : who are in the firft rank at the bar. Indeed, to 
name any one would be an injuftice to the reft 5 and 
therefore, I muft beg they will accept my general ac¬ 
knowledgments. I fhould, however, be undeferving of 
that at teuton. land , afliftance with which I have been 
honoured, were I to omit this, opportunity of returning 
my fincere and grateful thanks to Mr. Juftice Buller , 
whofe abilities are only equalled by his eafinefe of accefs, 
his ready and liberal communication of that knowledge, 
which is the natural refult of fuch talents, and fuch un¬ 
wearied application to ftudy. The many valuable hints 
I have received from that learned judge, will no doubt 
contribute much to the utility of this work. 

•To 
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To thofe who are much engaged in the labours of the 
profellion, a full and complete table of the principal 
matters is of the utmoft confequence. I have ufed my 
endeavours to render this part of Jhe syorkas uleful as 
poflible, by Rating eacli point under all the heads, that 
will naturally be reforted to for the folution of any 
doubt. 

♦ 

Having thus explained the nature of my arrangement, 
the mode which I have adopted in the difcuflion of each 
chapter and the fources from which my information is 
derived, I prefent this volume to the public. The utility 
and neceffity of fuch a work are univerfally acknow¬ 
ledged ; the attempt is therefore deferving of fome praife, 
and for the defeats in the execution I throw myfelf upon 
the candour of my profellion. The fubjeCt was noble, 
and required greater talents than mine to treat it as it 
deferved; but if I (hall have at all done juftice to the 
great abilities of thofe • diftinguilhed characters, whofe 
names appear in every page, I (hall in fome meafure 
have attained the objeCt of my wilhes, and ihall have the 
pleafure of reflecting, that the time I fpent in the com- 
pofition of this work,- has been at lealt productive of 
much perfonal fatisfaCtion and improvement, 

J)ecember 9 J786. 
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t>F THE POLICY. 


P OLICY is the name given to the inftrument, by which the c h a p« 
contrail of indemnity is effected between the infurer and 
infured; and it is not, like mod contra&s, figned by both parties, 
btit only by the infurer, who on that account, it is fuppofed, 
is denominated an underwriter. Notwithftanding this, there 
are certain conditions, of which we (hall hereafter have occaGon 
ro fpeak, to be performed as well by the perfon not fubferibing, 
as by the underwriter, otherwife the policy will be void. Of a Burr* 
policies there feem to be two kinds, valued and opeti policies; and l,,7 ‘ 
the only difference between them is this, that in the former, 
goods or property infured are valued at prime coft at the time 
of effe£ling the policy ; in the latter, the value is not men¬ 
tioned : that in cafe of-an open policy, the real value mud be 
proved ; in a valued policy it is agreed, and is juft as if the parties 
had admitted it at the trial. 


Although policies of infurance are not to be ranked with fpe- sk ; nn# 54# 
cialty contra&s, not being under feal, yet they have always 
been held as fac»ed agreements, and of the firft credit: fo much 
fo, that when once they are underwritten, they cannot be al¬ 
tered by either party; becaufe it would open a door to an in¬ 
finite variety of frauds, and introduce uncertainty into a fpecies •*;; 

of contraft, of wh:ch certainty and precifion are the mod effen- J 

tial requiiites. 

N 

In a cafe before Lord Chancellor Hardivicke , this doftrine Henkler. 
was admitted in its full extent. The plaintiff had infured a 
Ihip at and from London to O/lend, from thence to Rotterdani, Aifur. 
from thence to the Canaries, warranted an O/lend Ihip, which 
(hip was afterwards taken. The bill was brought to have the 
policy rectified, for that the intention of the parties was mif- 

e taken 
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C H^A P. taken therein, which was, that the warranty was too general, 
l-- v » and that the voyage (hould have been ftated to take place from 
OJiend only, and Hot from London. The evidence in this cafe 
was the depofition of Knox , the agent for the company ; who 
depofed that the plaintiff applied to him to infure the {hip, and 
that he believed the plaintiff told him, {he was, or had been 
an Englijh {hip, and might fay fomething concerning the manner 
or intent of making her an Oftend {hip *, but that his anfwer was, 
that he would not enter into the manner, but that if the plain¬ 
tiff would warrant her to be an OJiend fhip, he would infure ; 
and that on thofe terms, and no other, the agreement was 
made. There was the evidence of another perfon, who varied 
from Knoxs in addition to which it was faid, there was the 
evidence arifing from circumftances, for that it was impoffiblc 
for the plaintiff to intend to infure her as an OJiend (hip, {lie 
being then in London , and could not be an Oflertd {hip without 
going to OJiend; for which proof was read that it was neediery 
{he (hould be regiftered. 

Lord Chancellor. — u The fir ft queftion is, Whether it fulB- 
ciently appears to the court, that this policy, which is a con¬ 
tract in writing, has been framed contrary to the intent and 
real agreement ? It is certain, that to come at that, there 
ought to be the ftrongeft proof poflible, for the agreement is 
fwice reduced into writing in the fame words, and muft have 
the fame conftruCtion : and yet the plaintiff feeks, contrary to 
both thefe, to vary them, and that in a cafe. Where his wit- 
nefTes vary from each other. The fingle depofition, upon which 
it depends, is very uncertain; and imports, that they relied 
on the plaintiff’s warranty, leaving the tranfa&ion relating to 
the manner of making her an OJiend {hip entirely to himfelf. His 
Lordftiip, therefore, as there was no evidence to vary the con¬ 
tract from the written words, ordered the bill to be difmiffed.” 

✓ 

At the fame time it muft be obferved, that cafes frequently 
may, and do exift, in which a policy, upon proper evidence, 
may be altered, without.any violation of the principles above 
laid down, and which has been often done by the courts both 
of law and equity ; for let it be remembered once for all, that 
in queftions of infurance, which is a contract founded upon 
broad equitable principles, courts of common law are bound by 

the 
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the fame rules of decifion as courts of equity. After fignlrtg, 
policies are likewife frequently altered by confetti of the parties^ 
and fuch policies are good, agreeably to the maxim, confenfus 
tollit errorem. 

• 

An inftance of the former kind of alteration of a policy Motteu* r. 
occurs in the chancellorfliip of Lord Hardwicke, to whofe 
decifion we laft referred. The infurance was upon the fhip of the Lou- 
five hundred pounds, and the policy ftated, that the adventure ance> , 
was to commence immediately from the departure of the /hip Atk ? n * 
from Fort St. George to London . The bill was brought by. the s45 * 
plaintiff, fuggefting that the owner had employed a Mr. Halhead 
to infure the fhip with the defendants, to commence from her 
arrival at Fort St. George: that a label, agreeable to thofe in- 
ftruftions, with all the particulars of the agreement, had been 
entered in a book, and fubferibed by Halhead, and two of the 
dire&ors of the company; that by a tniflake the policy was 
made out different from the label; that the fhip being loft in 
the Bay of Bengal , after her arrival at Fort St. George, but 
before her departure for England, the company refufe to pay ; 
upon the fuggeftions, the plaintiff prayed that the miftake 
might be re&ified, and that the company might be ordered to 
pay five hundred pounds with int^reft. 

His Lordfhip was* of opinion, that the label was a memoran¬ 
dum of the agreement, in which the material parts of the policy 
were inferted; that although the policy was ambiguous, the 
label made it clear; and as it was only a miftake of the clerk, it 
ought to be rectified according to the label. 

In an act on upon a policy of in 'urance, and non afriimjftt Bites v. 
pleaded, the fa&s were, that Sntbbs , a broker, had inftructions 
to procure an infurance on goods on board the Mary G- Hey, of 
Saint Cbrijlopber's, Captain A. Hill , commander * that Stubhs, in 
writing the policy, by miftake, made the iufurat.ee on the 
Mary, Captain Hajlenvood, commander , which was fablcrioed by * 
the defendant: that the Mary Galley was loft, and then Stubbs 
applied to the infurers to con fen c to alter the policy, to 
which they agreed. It was urged, that oh account of the altera¬ 
tion, the defendant fhould have an increafe of premium, the 

e 2 Clip 
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(hip Alary bring ftouter than the Mary Galley . But Holt , chief 
juftice, ruled, that the all ion well lay upon the policy, and that 
the miltakc might be fet right. 

A policy of infurance, r when effected, bec omes the property 
of the infured: and if it be wrongfully withheld, either by the 
broker employed by him to effed it, or by any other perfon 
to whofe hands it may happen to come, he may maintain 
an a&ion of trover for it, as well as for any other fpecies of 
property. 

Thus an allion of trover was brought againft the defen¬ 
dants for two policies of infurance. The defendants were 
brokers, who had written to the plaintiff, the m-iller of a veflel, 
laiiei v*. that they had got two policies elided ; the one on account cf 
i7$i.* the plaintiff's cloaths and wages, the other on account of the 
owners, and that the underwriter was Mr. Neivn/jam. A lofs 
having happened, the defendant produced a policy, underwritten 
by one J. S. only infuring the lhip, in which the plaintiff had 
Do intereft. 

Lord Mansfield. —“ I (hall confider the defendants as the 
altual infurers, and therefore the plaintiff' muff prove his in- 
tereft and lofs. The defence fet up was, that the letter above 
ft-.ued in evidence was written by the defendant’s clerk through 
miftake ; and it was faid, that trover could not be maintained 
for that w'hich never exifted: but his Lordfhip would not fuffer 
the defendants now to contradict their own reprefentation ; and 
the plaintiff accordingly had a verdict to the amount of his in- 
tereft, the premium being dedultcd.” 

It is material to obferve, that policies of infurance, though 
called written inftruments, are, for the convenience of trade* 
and the difpatch of bufinefs, generally pointed, leaving blanks 
for the infertion of names and all other requifites. This being 
the cafe, it is frequently neceffary to infert written claufcs, in 
order to exprefs the meaning of the parties to the contrail, 
which, from fome particular circumflances, the printed form 
may not fufiiciently explain. Thefc written claufes and con- 
ditions, thus infejted, are to be confidered as the real contTa&5 
the court will look to them to find out the intention of the 

parties. 
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patties, and will confequently fuffer fuch conditions to controul c H j 
the printed words in policies of infurance *. 

Having premifed thus much of policies in general, it may 
be proper to confider this fubjeft in a threefold point pf 
view: Firft, what perfons may be infurers: Secondly, what 
things may be infured j Thirdly, what the requifites pf a 
policy are. 

ift. What perfons may be infurers. It ftiould feem, that 
by the common law and ufage of merchants, any perfon what¬ 
ever might be an infurer, however unable he might be, from 
poverty, to make up the Ioffes infured againft, provided the 
merchant was weak enough to truft to fuch a fecurity. In 
procefs of time, however, there were fo many who made a 
fhew of great wealth, in order to deceive the honed and un- 
fufpicious trader out of hi» premiums, and who were in infol- 
veiit circumltances, that it became an objeft of national con¬ 
cern, and parliamentary interference. The mifehiefs then 
exiftingin this branch of trade, and the dangerous confequences 
thence arifing to the inrerefts of the courtry, are to be co!le£led 
from the preamble of the ftatute, which palfed in the reign of 
George the Firft, to remedy thefe evils, and which has in fome, 6 Geo. 
though not in any jjreat degree, reltraincd the rule of the com- *•**• 
mon law as to the unlimited right any man or body of men 
had to become infurers. “ Whereas it has been found by ex- 
“ perience, that many particular perfons, after they have re- 
** received large premiums or confideration monies for or to- 
** wards the infuring of (hips, goods, and merchandizes.at fca f 
“ have become bankrupts, or otherwife failed in anfwering 
“ or complying with their policies of infurance, whereby they 
“ were particularly engaged to make good, or contribute to- 
“ wards the Ioffes ^hich merchants and traders have fuft»med 
** to the ruin and impoverifhment of many merchants and traders, 

“ and to the difeouragement of adventurers at fea, and to the 

great diminution of the trade, wealth, ftrength, and publick 
** revenues of the kingdom : And whereas it is conceived, that 
u if two feveral and diftinft corporations, with a competent 


* See the eflfclt of the written and printed claufe* in a policy of lafuraoce very Itu 
cidly explained by Lord EiUnboroitgb in giving judgment, in a faufe of Ribtrtfon v. 
Frond poll, Co. 2, Oj the ionftrufytn »j a Policy './ Info ume. 
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“ joint (lock to each of them belonging, and under proper con- 
u ditions, reftri£lions, and regulations, were erefted and efta- 
u blifhed for aflurance of (hips, goods, or merchandizes at fea^ 
or going to fea, (exclufive of all or any other corporations 
or bodies politic already created, or hereafter to be created, 
u and likewife exclufive of fuch focietics or parrnerfhips as now 
“ are, or may hereafter be entered into for. that purpofe,) 
“ feveral merchants or traders, who adventure their eftates, 
tf or part of their eftates, in fuch (hips, goods, and mcrchan- 
" dizes, at fea, or going to fea, (efpecially in remote or ha- 
“ zardous voyages,) would think it much fafer for them to de- 
“ pend upon the policies or aflurances of either of thofe two 
** corporations, fo to be eredted and eftabli(hed, than on the 
<c policies or aflurances of private or particular perfons.” The 
ftatute then goes on to authorize his majefty to grant charters 
to two diftindt companies or corporations, for the affurance of 
(hips, goods, and merchandizes, at fea, or going to fea, and for 
lending money on bottomree. The ftatute alfo ena&s that the 
corporations may purchafe lands to the amount of one thoufand 
pounds per antium , may have a common fcal, and may be capa¬ 
ble to fue and be fued at law; that each corporation fhall pro¬ 
vide a fufficient flock of ready money to fatisfy and difeharge all 
juft demands, arifing upon their policies of infurance j and in 
cafe of rciufaJ, the parties infured may bring'their a&ion againft 
the corporation, and fhall recover double damages and colls. 
This claufe, however, giving double damages, was afterwards 
thought by the legiflature to be hard and oppreflive ; and there¬ 
fore, by a claufe in a fubfequent ftatute, thefe corporations 
were allowed to plead the general iflue to any a£lion brought 
againft them ; and the jury, in eftimating the damages, as well 
with refpeft to them as any other perfons, were left to their 
own diferetion. 


After feveral other claufes for the internal regulation of thefe 
corporations, the ftatute of the fixth of Geo. the Firft goes on 
to prohibit any other fociety or partnerfhip whatfoever from 
&c making infurances, or lending money on bottomree. “ And 

M be it enabled, that, from and after the granting or making 
• «< the faij charters or indentures for ereding the two corpora- 

“ tioris before mentioned, and pafling.the fame under the great 
“ feal, for and during the cout : nuance of the faid corporations 

* u refpec- 
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« refpeftively, or either of them, all other corporations or bodies c 
« politick, before this time erefted cy eftabliflied, or hereafter to 
« be erefted or eftablilhtd, whether fuch corporations or bodies 
“ politic, or any of them, be foie or aggregate, and all fuch 
« focieties and partnerfliips as now are, or hereafter (hall or 
“ may be, entered into by any perfon or perfons, for afluiing 
f< (hips or merchandizes at fea, or for lending money on bot- 
“ tomree, (hall, by force and virtue of this aft, be reftrained 
“ from granting, figning, or underwriting any policy of aflur- 
<* ance, or making any contrafts for aflurance of or upon any 
(i (hip or (hips, goods, or merchandizes, at fea, or going to fea, 

«« and for lending any monies by way of bottomree as aforefaid : 

“ and if any corporation or body politick, or perfon9 afting in 
«* fuch fociety or partnerfliip (other than the two corporations 
“ intended to be eftabliflied by this aft, or one of them) (hall 
€t prefume to grant, lign, or underwrite, after the twenty-fourth 
“ day of June 172c, any fuch policy or policies, or make any 
“ fuch contraft or contrafts for aflurance of or upon any (hip 
“ or (hips, goods or merchandizes, at fea, or going to fea, or 
“ take or agree to take any premium or other reward for fuch 
“ policy or policies, every fuch policy and policies of aflurance 
u of or upon any fuch (hip or (hips, goods or merchandizeSj 
“ (hall be ipfofacto void, and all and every fuch fum or fums fo 
“ figned and underwritten in fuch policy or policies (hall be 
“ forfeited, and (hall and may be recovered, one half to the ufe 
<c of his majefty, tlje other to that of the informer, by aftion ; 

“ and if any corporation or bodies politick, or perfons afting 
“ in fuch fociety or partnerfliip, other than the two corporations 
•* intended to be erefted by this aft, or.onc of them, (hall pre- 
“ fume to lend, or agree to lend, or advance, by themfclves or 
“ any others on their behalf, after the faid twenty-fourth day 
“ cf June 1720, any money by way of bottomree contrary 
“ to this aft, the bpnd or other- fecurity for the fame (hafl be 
u 'pfo f'Ro void, and fuch agreement (hall be adjudged to 
“ be an ufurious contraft, and the offenders therein fliall 
“ fu(frr as in cafes of ufury: neverthelefs it is intended and 
“ hereby declared, that any private or particular perfon or 
c< perfons fliall be at liberty to write or underwrite any po- 
“ licies, or engage himfelf or herfelf in any aflurances of, for, 

« or upon any (hip or (hips, goods or merchandizes at fea, 

“ or going to fea, or may lend money by way of bottomree, 

E 4 c * 5R 
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chap. <l as fully and beneficially, as if thi§ a# had neper been made, 
“ fo as the fame be nqt on the account or rifque of a cor- 
“ poration or body politick, or upon the account or rifque of 


“ perfons afting in a fociety or partnerfhip for that purpofe as 
“ aforefaid.” 


Sullivan ▼. 
G reave,. 
Sitting, 
after Eafter 
17S9. 


Upon this claufe of the fyatqte, a queflion arofe at Guildha\L 
It was anaftion brought againd the defendant to recover a furn 
of money received by him from one Brijhu 1 to the plaintiff 3 ufe. 
The plaintiff wa$ an underwriter, and the defendant was a 
broker^ and alofshaving happened upon a policy underwritten 
by the plaintiff, he had been obliged to pay it: but Brifiow , hav¬ 
ing agreed to take half the plaintiff’s rilk, had paid his moiety pf 
the lofe intp the hands of the defendant, to recover it from 
tyhom this action was brought. 


Lord Kenyon , C. J.—I am of opinion that the plaintiff can¬ 
not recover; for this is clearly a partnerfhip within the a£l of 
parliament. If a Angle name appears on the policy, as in this 
cafe, the infurer (hall never be allowed, if a Ipfs happen, to 
defeat a bond fide infurance, by faying to an innocent perfon, 
there was a fecrct partnerfhip between another and myfelf, 
and therefore the policy is void. But here the plaintiff is himfelf 
the underwriter, who comes to enforce an illegal contra# : it is 
a partnerlhip pro hac vice : and this party cannot apply to a 
Court pf Juftice to enforce a contra# founded in a breach pf 
the law." 


No motion was ever made tQ fet afide the nonfuit; but tw,o 
or three days afterwards, Lord Kenyon took occafion to mention 
to the bar, that he had dated the cafe to the other Judges of the 
court of King's Bench , who were unanimoufly of the fame opi¬ 
nion with his Lordlhip. 

r 

Mitchell In a more modern cafe, the decjfion in Sullivan v. Greaves 
Jffiguwsof came under difeufiion in the court of Common Pleas t and the 
Robmfon a opinion given by Lord Kenyon was confirmed by the unanimous 
Cnckburn, opinion of that Court. 

aflignee of 
Tyler a 

fcinkiUpt, The fa#s were, that the two bankrupts were engaged in a 
379.’ WiC * partnerlhip for the infurance of fliips, which was carried on in 
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the name of Robertfon, who, at the time of his bankruptcy, had chap. 
paid a much larger fum for Ioffes than he had received for pre- , 11 

fniums: and to recover a moiety of this fum from Tyler's eftate 
was the objeft of this action. The Lord Chief Juftice Eyre hav* 
ing nonfuited the phintiffs at the trial, and a motion having been 
made to fet the nonfuit afide, the learned Judges, after argument 
a: the bar, delivered their opinions. 


I*d. Ch. J. Eyre.—' u This queftion depends on the true con- 
ftruftion of the ft at. 6 Geo. i. c. 18. By that aft, the two cor¬ 
porations became the purchufers of the exclufive privilege of 
infuring on a joint (lock j and to give effeft to that privilege, 
all other perfons are prohibited from infuring on a joint (lock. 
Now it appears clearly on the firft view, that the provifions of 
the aft are at an end, if a peTfon, by merely infuring in his own 
name, can have the advantage of a joint capital, which the aft 
meant to prohibit. This partnerihip therefore is contrary to the 
fpirit of the aft ; and it is alfo contrary to the letter of it. The 
12th fedlion direfts, that all focieties, &c. * This does not at 
all go to confine the meaning of the legiflature to an avowed 
partnerfhip, infuring publickly in their own names; but the 
objeft is tp prevent any other joint ftock being embarked in in¬ 
furing. This being fo, the confequence unavoidably is, that no 
contraft can arife direftly out of fuch a proceeding, fo as to be 
the foundaiion of art aftion,” 


Mr. J. Heath.—" I am of the fame opinion. It feems to me 
that the objeft of the ftatute would be totally defeated, if it 
were to extend only to thofe policies, in which the names of all 
the partners were inferted, It exprefsly declares, that every 
policy fubferibed by any perfon afting in a partnerihip fhall be 
abfolutely null and void, though it may be true that the party 
fubferibing fhall be eftopped from fettipg up a fecret partnerfhip 
to defeat a bond fide infurance. And the reafon is obvious *, trade 
is carried on according to the capital employed. Now the in- 
furances would run to the extent of the capital, in whatever 
name the policy might be fubferibed. The objeft therefore of 
the ftatute was to prevent the employment of a joint capital, 
which would afford the greateft competition with the eftabliflied 
corporations.” 

• Vide Supra, p. 6. 

Mr. 
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CHAP. 

I. 

'---' 


Booth ▼. 
Hod :fon, 
6 Term 
Rep. 40c, 
Acc. 


A ub-.-rt r. 

Maze, 

2 Bof. 8 c 
Full 371. 


Lee* v. 
Smith, 

7 Term R. 
538. 


Ha'rifon v. 
Millar, 
Sitting-' 
after Mich. 

7 Term R. 
ji. 340. 
note (d). 

Sec. 24. 26. 
28. 


Mr. J. Rooke .—«* As to the fecond point, I agree that if the 
contrail be illegal, no allion can arife out of it. But as tqfthe 
firlt queftion, whether this contract were illegal or not, I mud 
confefs I had great doubts, till I heard the opinions of my Lord 
Chief Juft ice and my brother Heathy and alfo the cafe cited 
from Path's Infurance, for it feemed to me that the ftatute only 
meant to prohibit iufurances where both parties knew that a 
partnerfhip cxifted, but not where there was a fleeping partner- 
ihjp. But I was very much ftruck with the obfervations of my 
brother Heath, that the extent of the infurance would be in pro¬ 
portion to thl capital employed, and if there we/e an inercafed 
capital there would be an increafed rivalfliip with the corpora¬ 
tions. Whatever doubts therefore I had, I fubmit to the autho¬ 
rity of the other Judges.” 

Rule for fetting afide the nonfuit was difeharged. 

In a fubfequent cafe, all thefe cafes were confidcred and fully 
confirmed in the Court of Common Pleas, by Lord Lldon , Heath, 
Roohe , and Chamhre , Juftices. 

The rule then eftabliflied by all thefe cafes feems to be this, 
that if the credit of any company or fociety (except the two 
mentioned in the ftatute) be in any event pledged in a contrail 
of this nature, the contrail is void. And therefore where a 
company of (hip owners engaged to infure each other’s (hips, 
though they covenanted feverally , and not jointly to pay a certain 
fum in cafe of lofs in proportion to their refpeliive (hares, yet 
as there was a claufe providing that in cafe of the infolvency of 
any one of the members, all the others were to be refponfible, 
the contrail was void. 

But if in fuch an aflociation, each individual fubferiber is 
only liable for the fum to which his name appears, and not For 
the default of the other fuberibers, it has been held by Lord 
Kenyon , that fuch an aflociation does not infringe on the all of 
parliament. 

There are clnufes, in a fubfequent part of the ftatute now un¬ 
der difeuflion, fecuring to the South Sea and Eajl India Companies, 

aM 
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all the rights arid privileges which they had enjoyed previous to CHAP 
the paffing of that aand the right of lending money on hot- . 
tomree to the captains of their own (hips. 

This ftatute is the only poGtive regulation to be found in the 
law of this country, with refpe£t to what perfons {hall, or (hall 
not be infurers. By virtue of that a£l, the two offices, under the 
names of the Royal Exchange AJJurance Offices, and the London 
AJfurance Office, were created and eftabliffied, by charter of 
George the Firft, under the great feal of Great Britain , bearing 
date the twenty-fecond day of June , in the Gxth year of liis 
reign ; and they ftill continue offices for the infurance of pro¬ 
perty. The legiflature having thus anxioufly provided for the 
fecurily of thofe merchants, who might be deGrous of carrying 
on an extcnGve trade, but who were deterred from doing fo 
through fear of the infolvency of underwriters, having ftipulated 
with the company that they {hould have fufficient funds for the 
payment of all demands that might be made, and at the fame 
time, allowing to private underwriters the full liberty of in- 
furin/; to any amount with thofe who were fatisGed to truft to 
their private fecurities only •, it is not to be wondered at, that 
the buGnefs of infurance increafed to a degree almoft' incon¬ 
ceivable. Indeed, any perfon, Gnce this ftatute, may infure as 
at the common law, .with this Gngle exception, that any policy 
fubferibed by a private Grm or partnerfhip, is abfolutely void. 

2dly, What things may be infured. I beg leave here to pre- 
mife, that I do not mean at prefent to go into the great queftion 
of infurance, upcti intereji or no interejl y having referved that for 
the fubjeft of a diftinct chapter. My defign in this place is 
only to {hew, what kinds of property are the fubje£l of infur¬ 
ance, upon fuppoGtion that every perfon, making infurance, is 
interfefted in the thing infured as the law requires. 

The moft frequent fubje&s of infurance are fhips, goods, x Mige** 
merchandizes, the freight or hire of (hips: alfo houfes, ware- 4 ' 
houfes, and the goods laid up in them from danger by fire : and 
infurance on live>. Of the two laft of which, more will be faid Sre r oft, 
hereafter. But although infurances upon fuch property, as we 
have juft enumerated, molt frequently occur in praflice $ yet ia 

the 
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the law books we meet with cafes which can hardly fall within 
any of thofe defcriptions. 

> 

Thus bottomree and f r efpondentia are a particular fpecies of 
property which may be the fubje& of infunnee. But then it 
muft be particularly expreffed in the policy to be refpondentia in- 
tereft i for under a general infurance on goods, the party infured 
cannot recover money lent on bottomree. Such has been, and 
is at this day, the eftabliflied ufage of merchants. 

This was folemnly decided in an a&ion upon a policy of in- 
3 Burrow, furance “ upon goods and merchandizes , loaden, or to be loaden 
, i?i 4 't*a d u aboard the Denham, William Tryon, commander, at and 
Jiep. 405. M from Bengal, to any ports or places whatfoever in the Eajl 
• “ Indies, until her fafe arrival in London The evidence ap¬ 
peared to be, that before the figning of the policy, the plain¬ 
tiff had lent Captain Tryon, upon the goods, then loaden, and 
to be loaden on board the faid (hip, on account of the faid 
Captain Tryon, the fum of feven hundred and {ixty-four pounds, 
at refpondentia, for which a bond was executed in the ufual 
form : that the (hip, at the time of the lofs, had goods and mer¬ 
chandizes on board, the property of Captain Tryon , of greater 
value than all the money he had borrowed : that the (hip was 
afterwards burnt, and all the goods ar fc d merchandizes were 
totally confumed and loft. Upon thefe fa£U, the queftion was, 
Whether the plaintiff could recover? This cafe was twice argued 
at the bar *, the court took time to confider it, and were unani¬ 
mous in their determination. 

Lord Mansfield .—“ I inclined at the trial, and fince upon the 
argument, to fupport this infurance, being convinced that it is 
fair, and that the doubt has arifen by a flip in omitting to fpe- 
cify (as it was intended to have been done) that this was a re ,- 
fpondentia intereft. The ground of fupporting this infurance, if 
it could have been fupported, was a claufe of the 19 G. 2. c. 37, 
J. 5. which, as to the purpofe of infurance, conflders the bor¬ 
rower as having a right to infure only for the furplus value, 
over and above the money he has borrowed at refpondentia. Yet 
we are all fatisfied that this a£t of parliament never meant, or 
intended to make, any alteration in the manner of infurances \ 

it* 
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tts view was to prevent gaming or wagering policies, where the 
infurer had no intereft at all; and if the lender of money at re- 
fpondentia were to be at liberty to infure for more than his whole 
intereft, it would be a gaming policy; for it is obvious, that if 
he could infure all the goods, and infure his refpondentia intereft 
befides, this would amount to an infurance beyond his whole 
intereft. In describing refpondentia intereft, the a& gives the 
lender alone a right to make infurance on the money lent: fo 
that the a& left it on the pra£tice. I have looked into the 
pra&ice, and I find, that bottomree and refpondentia are a par¬ 
ticular f>ecies of infurance in themfelves, and have taken a par¬ 
ticular denomination. I cannot find even a dictum in any writer 
foreign or dotneftic, that the refpondentia creditor may infure 
upon the goods , as goods. I find too, by talking with intelligent 
perfons very converfant in the knowledge and pra&ice of in¬ 
surances, that they always do mention refpondentia intereft, 
whenever they mean to infure it. It might be greatly incon¬ 
venient to introduce a pra&ice contrary to general ufage , and 
there may be fome opening to fraud if it be not Specified. 
The ground of our resolution is, “ That it is now eftabliflied, 
*< as the law and pradlice of merchants, that refpondentia and 
“ bottomree muft be Specified and mentioned in the policy of 
u infurance.” 

It is to be obferved, that in this judgment the court confined 
itfelf entirely to the cafe then before it, but did not mean to de¬ 
cide, that a perfon, having a Special intereft in goods, could not 
recover under an infurance upon goods generally. Lord Manj- 
Jield , indeed, exprefsly faid, at the conclufion of his argument, 
that they ditVnot mean to determine, that no Special intereft in 
goods might be given in evidence, in other cafes than in thofe 
of refpondentia and bottomree , if the circumftance of the cafe 
(hould happen to admit of it. The lien which a factor, to whom 
a balance is due, has upon the goods of his principal, comes 
under the exception taken by the court; and an infurance upon 
inch an intereft Seems to have been admitted, if not absolutely 
held, to be good, in the cafe of Godin v. London Aflurance Com¬ 
pany, which will be fully ftated in that part of this work which 
treats of double insurances. 


CHAP. 

I. 


3 Bur. 
1401. 


1 Bur. 
489. 
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But 
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chap. 

i. 



Gregory ▼, 
Chriilie, 

B. R. le¬ 
nity. 2+ 
Geo* Hi* 


I Magens, 

18. 


I Geo. I. 
eh 14. (. 7 


But although the dfeifion in Glover and Black has never been 
called in queftion, yet it has fince been ruled, that money ex¬ 
pended by the captain for the ufe of the (hip, and for which 
refpondentia intereft was charged, may be recovered under an 
infurance on goods y fpecit, and effelh, provided the ufage of the 
trade, which in matters of infurance is always of great weight, 
*an£lions it. 

Thus in an aftion upon a policy of infurance on goods t fpecie, 
and ejfefts of the plaintiff, who was alfo the captain, on board 
the (hip, the plaintiff claimed under that infurance, money ex¬ 
pended by him in the courfe of the voyage for the ufe of the 
fhip, and for which he charged refpondentia intereft. 

Lord Mansfield , after delivering his opinion upon another 
point, which arofe in the caufe, and which will be mentioned 
jn another part of this work, faid, as to the fecond queftion, 
whether the words, “ goods , fpecie y and tffeEls” extended to thi* 
intereft, I fhould think not, if we were only to confider the words 
made ufe of. But here there is an exprefs ufage y which muft 
govern our decifion. A great many captains in the Eafl 
India fervice fwear, that this kind of intereft is always in- 
fured in this way, and I obferve the perfon here infured is the 
captain. 

By the maritime regulations of moft, if not of all,, the trading 
powers in Europe , infurances upon the wages of feamen arc for¬ 
bidden j a regulation founded in wifdom and found policy. In 
Great Britaiu y a great and commercial nation, fuch an ordinance 
is particularly neceflary, and it is agreeable to the policy of the 
general law of that country, by which it is declared, “ That no 
. 44 mafter or owner of any merchant (hip fhall pay to any feaman, 
“ beyond the feas, any money or effedfs on account of wages, 
41 exceeding one moiety of the wages du.e, at the time of fuch 
44 payment, till fuch (hip (hall return to Great Britain or Ire- 
44 /and” By this falutary law, the failors are interefted in the 
Teturn of the (hip; they will, on that account, be prevented 
from deferting it when abroad, Yrom leaving it unmanned, and 
in times of danger, arifing either from perils of the fca, or the 
attacks of an enemy, will be more anxious for its prefervation. 
But thefe good effe£ls would be entirely defeated, if infurance 
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on their wages were to be permitted ; for to whatever caufe the c H j A p - 
lofs might be attributed, they would ftill d>e fecure. Since the % - t - ^ 
former editions of this work, it has been held in an exprefs cafe 
upon the fubjed, that a failor can neither infure his wages, nor 7 Term * 
any commodity, which he is to receive.at the end of the voyage R * ’ 57 - 
in lieu of wages. Hbwever, it (hould feem, that this regulation i Magem, 
docs not mean to prevent mariners from infuring for the home- ,9 ' 
ward voyage thofe wages which they have received abroad, or 
goods which they have purchafed with thofe wages in order to 
bring them home j but, in fuch a cafe, they arc confidered in the 
fame light with other men. 

Thefe prohibitions do not extend to the mafters of (hips; and King t. 
therefore it has been held that an infurance on the commillion, 
privileges, &c. of the captain of a (hip in the African trade is Rep.»of. 
hgal. 

In an adion upon a policy of infurance upon Fort Marl- carter». 
borough , otherwife Bencoolen , in the Eajl Indies , for twelve ca- B ^ hm » 
lendar months, from the firft of OElober J759, to the firft of ? 9 c S and 
October 1760, againft an European enemy, for the benefit of the 
governor, it was doubted by the ^earned chief juftice who tried 
that caufe, whether a policy againft the lofs of Fort Marl - Lord 
borough for the benefit of the governor was good, upon the prin- Man * fic,J 
ciple which does not allow a failor to infure his wages. But 
afterwards, when he came to deliver the opinion of the court 
upon all the points in that caufe, after mentioning this doubt, 
which occurred to his mind, he went on thus: “ But con- 
“ fidcring that this place, though called a fort, was really but a 
“ fadory or fettlement for trade; and that he, though called a 
«* governor, was really but a merchant; confutering too, that 
“ the law allows a captain of a (hip to infure goods which 
“ lie has on board, or his (hare in the (hip, if he be a part 
’ “ owner; and the captain of a privateer, if he be a part owner, 

“ to infure his (hare ; conGdering too, that the objedion could 
“ no;, upon any ground of juftice, be made by the infurer, w’ho 
“ knew him to be the governor at the time he took the pre- 
“ mium ; and as with regard to principles of public conve- 
” nience, the cafe fo feldom happens, (I never knew one be- 
" fore,) any danger from the example is little to be appre- 
“ hended j I did not think myfelf warranted, upon that point, 

3 “ to 
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c II^A P. *< to nonfuit the plaintiff: efpecially too, as the obje&ion did 
^ j “ n0 * come from the bar. Though this point was mentioned, 
u it was not infilled upon at the lad trial 5 not* has it been 
u ferioufly argued, upon this motion, as fufflcient alone to vacate 
** the policy: and if it had, we are all of dpinion, that wc are 
u hot warranted to fay that it is void upon that account*” 


Ord.' of 

Stockholm. 

Bynker- 

flioek’t 

Quxft. 

Juris pub. 
lib. f. c. 21. 
p. 153. 


Brandon ▼. 
N'/biir, and 
fetl'IOW V. 
Towers, 

6 T. R, 23. 
* 35. 

Fotit v. 
Bell, 8 T. 
R. 5 <j 8. *. 


Deb. in 
Houle of 
Com. by 
Debrett, 
vol. ii. p. 
171. 

21 Geo. II. 
* 4 - 


It has long been a queftion, how far infurances updn (hips 
of goods of enemies are politick or legal. Upon the continent 
of Europe it fhould feem, that they are in general abfolutely pro¬ 
hibited, under penalty of the infurance being void, and the de¬ 
linquent’s forfeiting the fum, to which he had fubfcribed. Thefe 
laws have been paffed from an idea, that fuch infurances are 
prejudicial to the interefts of the country tolerating fuch con¬ 
trails, by enabling an enemy to continue his trade, on account 
of the degree of protection thus afforded him againft the mari¬ 
time ftrength of the nation making the infurance. In England , 
till very lately, this queftion has been undecided ; but the court 
of King’s Bench have, in fome very modern inftances, been una- 
nimoufly of opinion that fuch infurances are illegal and abfd- 
lutely void. I (hall, however, when I come to the chapter on 
illegal voyages, date the arguments on both fides of this im¬ 
portant queftion. In this place I (hall only observe, that in the 
year 1748, a bill was introduced into parliament, ««to prevent 
“ affurances on (hips belonging to France, and on merchandizes 
“ and effc£U laden thereon, during the then drifting war with 
“ France” That bill was oppofed on principles of policy and 
expediency, by the two greateft lawyers and moft eminent 
fpeakers of that age, the Honourable William Murray and Sir 
Dudley Ryder ; but the legillature thought proper to pafs the 
bill into a law, inflicting a penalty of 50c/. upon the perfons 
making fuch infurances, and alfo declaring the policy to be void. 


The cxiftence of that a£t, however, was limited by the du¬ 
ration of the then war. But in the year 1793 a fimilar lcgif- 
lative proviflon has been made, declaring that infurances in the 
a£t mentioned (hall not only be void, but the offending perfon 
Geo. hi. fl*all b e imprifoned three months. This (latute is alfo tem- 
»■. 27. 4 * porary \ but the decifions above alluded to, and which will be 
fully quoted hereafter, have determined that all infurances upon 
the property of an ope® enemy are void, independant of the a£ls 

of 
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of parliament. It is not to be diffembled that thcfe de cl don ft c H A p * 
are rather inoppofition to the fentimentsof Lord Mansfield and L*— ) 
Lord Hardwitke : for although the cafe does not feem ever to 
have come for a judicial opinion before them, yet it is evident, 
from what they have declared both in"parliameftt and on the 
bench, that on principles of expediency, thofe illuftrious men 
were inclined to fupport fuch infurances, although it (hould Mafoo^ ^ 
feem, with all deference to fuch names, that even the expc- Guiidhaii, 
diency of the meafure may greatly be doubted* Vac * 


One fpecies of infurance on foreign (hips or goods was for¬ 
merly prohibited by ftatute, with a view to fecure to the Eafi In- 
- dia Company the foie trade to and from the Eafi Indies , and other 
places, beyond the Cape of Good Hope. The ftatute, after recit- *5 Ceo.ii. 
ing, that to admit of infurances on the (hips or veffcls of fo- e ‘ l6 * 
reigners trading to the Eafi Indies , may be a means of encou¬ 
raging his Majefty’s fubje&s to (hare with foreigners, in efta- 
blifliing new focieties or companies for carrying on the faid trade 
in the dominions of foreign Hates or princes, ena£ls, “ That no 
“ infurances (hall be made, or money lent on bottomree, on 
“ foreign (hips or goods, bound to or from the Eafi Indies , under 
“ the forfeiture of treble the fum infured or lent.” It contains 
an exception, however, in favour of infurances made, or to be 
made, on (hips of the fubje£ts of fuch fovereigns, as carried on 
2 trade with that part of the world, previous to the month of 
Ofiober 1748. This a6t was to be in force for feven years. 

Whether upon a trial it was found to be a politick or wife re¬ 
gulation, I have not been able to difcQver: but the preemption 
is to the contrary *, as it does not appear from the ftatute book, 
that this a£k of parliament was continued, or that it was revived 
by any fubfequent ftatute. 

3dly, Of the requifites of a policy. The form of a policy, Mllynfj 
now ufed in London , i£ nearly the fame which was adopted two 
hundred years ago, as may be collected from Malyne; but its J.-j. * 
antiquity cannot preferve it from juft cenfure, it being very ir¬ 
regular and confufed, arid frequently ambiguous, from making 
ufe of the fame words in different fenfes. 

The effehtials in the contra£ of infurance are; Firft, the 
name of the perfon for whom the infurance is made : Secondly, 

* the 
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CHAP, the names of the (hip and maflcr: Thirdly, whether they arc 
. _ j (hips, goods, or merchandizes, upon which the infurance is 

made; Fourthly, the name of the place where the goods are 
laden, and whither they are bound : Fifthly, the time when the 
rifk begins, and when it ends : Sixthly, all the various perils and 
rifles which the infurer takes upon himfelf: Seventhly, the con¬ 
federation or premium, paid for the riik or hazard run : Eighth¬ 
ly, the month, day, and year, on which the policy is executed : 
Ninthly, the (lamps required by a£l of parliament. Of each of 
thefe in their order. 


Firft, Of the name of the perfon infured. It was formerly 
very much the pra£lice to effc£l policies of infurance, in blank 
as it was called, that is, without fpecifying the names of the 
, perfons, for whofc ufe and benefit, or on whofe account fuch 

infurances were made; a practice which had been found in 
many refpe£ls to be mifchievoils, and productive of great incon- 
vcn * enccs * This mifehief was remedied at a very ear'y period 
in Genoa and France by the marine ordinances of thofe coun¬ 
tries, ■which required the name of the perfon infured to be in- 
ferted in the policy, and whether he was to be confidered in the 
capacity of principal or fa£tor. In England a fimilar regulation 
took place in the year 1774, with refpeCl to infurances upon 
lives ; but it was not till the year 1785, that any provifion warf> 
made upon the fubje& as to policies upon (hips and merchan¬ 
dizes, the (latute of the 14th Geo. 3. having in terms exempted 
marine infuTances from its operation. 


*5 Geo. III. 
<•♦ 4 * 


The (latute declares, 99 That, from ond after the fifth day of 
99 July 1785, it (hall not be lawful for any perfon or perfons, 
" who refide in Great Britain , to make, or caufe to be made. 


See Cox and 

another, 

Kxecutoti, 

V. Parry, 

I Term 
Rep. 464. 
In which it 
wai held 
that the 
Bxrcu'ort 
could not 


u any policy or policies of infurance upon his, her, or their in- 
99 tereft in any fliip or (hips, or any goods, merchandizes, efFe&e 
** or other property, without inferring in fuch policy or policies, 
“ bis, her , or their oiaq name or names , as the perfon intcrefted 
“ therein, or the name or names of the perfon or perfons y who (hall 
** efFe£l the fame, as the agent or agents of the perfon or perfons 
“ fo really interefted therein, or for whofe ufc or benefit, or on 
** whofe account, fuch policy or policies is or are underwrote: 
M and that it (hall not be lawful for any perfon or perfons, who 


tcco'er, be- , 4 

caule amangft at! rr jrcundr, the o»m» af their Tellwasaot Infcrui in the policy. 


(lull 
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•* (hall not live or refide in Great Britain , to make, or caufe to C H a P. 
“ be made, any policy or policies of affurance upon his, her, or , 

their ir.tereft in any (hip or {hips, or on any goods, mer- 
“ chandizes, effe#s, or other property, without inferring in fuch 
“ policy or policies the name or names of the agent or agents , 

*• of the perfon or perfons fo really interefted therein, and for 
“ whofe ufe or benefit, or on wliofe account, the fame is or are 
11 fo made and underwrote: and that every policy or policies 
“ of aflurance, made or underwrote contrary to the true intent 
•* and meaning hereof, (lull be null and void to all intents and 
“ purpofes.” 

Upon the ftatute juft recited, a queftion of fome confequemce Pray ant 
very foon arofe, namely, Whether, when the agent effetts a E d h ;' rS /‘ 
poliev for the principal rcGding abroad, it be neceflary to infeTt Terr. r- p . 
his name in the policy, as a^ent. Upon a debate, it was held, p ’ 
that if it be not ftated, that he effected the policy, as the agent 
of the principal, the policy will be void within the ftatutc. 

Another queftion a’fo occurred in the fame cauf', Whether it 
was not the intention of the legifl iture, \vh f, n the principal re- 
fided abroad, that the agent (hould live, in England. It did not 
become neceflary for the court to decide the latter queftion 
but the leaning of the judges clearly was in the affirmative. 

at 


If there were more perfons interefted than one, it was ab- 
folutely neceflary under the above ftatute that the names of all 
{hould be inferred, otherwife the policy was void. Nor would 


any other deferiptiou aniwer ft»e defign of that {latme. Thus 
in a cafe, when 1 : there were feveral plaintiffs, the policy was 
made “ In the name of Mr. William Wilton and therejl of the 
u o%unersf Mr. Juftice BuUir held the policy was void under 

. „ . * B. R. at 

the ftatute. - _ # Cuiiihai 

Sitting* after Mich elina. ijSf- 


The decifions which have been made upon this ftatute have 
now become very immaterial; afid are only referred ro in order 
to {hew the complete hillory of that branch of the law, which 
we are difeuffing : for fuch mifehiefs and inconveniences were 
found to atife to perfons interefted in fhips or vefiels from that 
a£fc of parliament, that, by a fubfequent ftatute, it was wholly 
repealed. But it was not deemed expedient again to allow of 
policies in blank; and therefore the fame ftatute declared, 

f 2 « That 


2 % G**o. Ill* 
cb. 56. 
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P- “ That it fhould not be lawful, from and after the pafling of that 
^ “ aft, for any perfon or perfons, to make or effeft, or caufe to 
,l be made or eftefted, any policy of affiirance on any {hip or 
“ veflel, or upon any goods, merchandizes, effefts, or other pro- 
“ perty whatfoever, without firft infertuig, or caufing to be 
• c inferted in fuch policy, the name or names, or the ufual ftilc 
“ and firm of dealing of one or more of the perfons interefted 
“ in fuch aflurance ; or without, inftead thereof, firft inferting 
u the name or names of the ufual ftile and firm of dealing of 
" the confignor or confignors, confignee or confignees, of the 
tl goods or property fo to be infured *, or the name or names, or 
“ the ufual ftilc and firm of dealing of the perfon or perfons re- 
/* fiding in Great Britain , who {hall receive the order for and 
" effect fuch policy, or of the perfon or perfons who fhall give 
“ the order or direftions to the agent or agents immediately em- 
' “ ployed to negociate or effeft fuch policy.” The ftatute further 
declares “ that every policy made or underwrote contrary to the 
“ true intent and meaning of this aft, {hall be null and void to 
u all intents and purpofes.” 

De vigrier Upon this aft it has been held, that it is not neceffary where 

P*. R. Mich! a policy is efl'eftcd by an agent, to add the word agent or any 

BeiuT* 111 0t ^ er defeription -to his name, in the policy itfelf. And it has 

Giifoii, alfo been decided, that a policy effefted by a broker, deferibing 

«d J puiicr’« bimfelf therein as agent, has fufticieiitly complied with the re- 

Xep/i Voi. quifition of the ftatute. 

345 - 

French v. Previous to the pafling of either of thefe afts it was held, 
^'Bun- 0411 ** that the huiband of a (hip had no right to infure for any part- 
- 7 * 7 . owner, without his particular direction : nor for all the owners 
in general, without their general direftion, or fomething equi¬ 
valent to it. 

Secondly, of the names of the (hip and mafter. I do not find 
any exprefs regulation of this matter in England ; but it feems 
to be neceffary, by the law and ufage of merchants, to infert the 
names of the {hip and mafter, in order to fix with precifion the 
bottom upon which the adventure is to be made, and the cap¬ 
tain, by whofe direftion the {hip is to be navigated, becaufe, ac¬ 
cording to the degree of ftrength and fufficiency of the one, and 
the Ikiil, ability, and knowledge of the other, the rifle is encreafed 

or 


H A 

I. 
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or diminifhed; and fo alfo probably will the amount of the pre¬ 
mium be regulated. The ufage of the merchants of England in 
this refpeft is agreeable to the exprefs laws and regulations of 
other maritime dates upon this point. Sometimes, however, 
there are infurances generally “ upon any pip or pips ” expe&ed 
from a particular place: and although it is more accurate to 
infert the name of the captain, I would not be underftood to 
aflerr, as no decifion has been made, that if a different captain 
came in the (hip from that whofe name is mentioned in the pro* 
licy, it would therefore be void; efpecially as the policy always 
contains the words “ or whofoever elfe (hall go for matter in the 
“ faid fliip.” 

Neither would the infurance be vitiated if the name of the 
fhip was miftaken, provided the identity was proved, and that 
there was no fraud, for as the policies contained in the printed 
form, “ or by whatfoever name the fliip fhould be called/’ thofe 
words are not confined to the cafe of a fliip having another 
name than that mentioned in the policy. The cafe in which this 
point lately arofe was in an infurance on goods described by the 
policy to be on board the American pip Prefident ; the real name 
being The Prefident \ but the broker, having been dirc&ed to in- 
fure the fliip Prefident , and to defignate her an Americanpip, had 
by miftake deferibetj her as above. The Court were of opinion, 
that the whole was to be taken as her name, and not as a war¬ 
ranty of her being “ an American fhip” called The Prefident . 
And it was alfo holden to be no variance, that the real name of 
the fhip was The Prefident, the identity of the fliip meant to be 
infured with that name being proved ; and no fraud being im¬ 
puted to the tranfa&ion. And in delivering his opinion, Mr. 
Juftice Lawrence read a note of a cafe decided by Lord Chief 
Juftice Lee, at Guildhall , exaftly in point. The infurance there 
was made on “The,Leopard, or by whatfoever other name , &c. 
“ whereof was matter, for that voyage, A. B or whofoever 
“ elfe fhould be matter.” Upon the evidence of A . B. it ap¬ 
peared, that this fhip was called The Leonard , and was never 
called The Leopard. But the Lord Chief Juftice was of opinion, 
that it was only neceflary to prove the identity, which was done 
by Captain A* B. 


c H a p. 

i. 
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C HA P. Since the publication of the two firft editions of this work, the 
v _ i Validity of in fun? nee s upon Jhip or pips was verj elaborately 
Ke'vjfyand difeufied in the court of Ccn\;r.oa Pleas, and the judgment of 
Ry»n,zH. the court, confiding of Lord Chief Judice Eyre, Mr. Juftice 
R«MM4 duller, Mr. Juft!'**- H.'.th, and Mr. Juflu’r Room, was unanimous 
bee this™ 3 in their favour; and that the affured lnd a right to cover by 
quotecfrbr P 0 *‘ c y whatever (hip he thought prop-r, that fell within the 

another terms of it. The fads of the caft were thefe— On the 24th 
point, port, j793, Freeland and Rigby, merchants at Saint Vincent's, 

wrfite to the plaintiffs, merchants at Liverpool, who w*re alfo 
partners in a houfe of the fame name at Grenada, requeuing 
them to get 1,260/. infured on 70 bales of cotton (hipped on 
board the Elizabeth , from Grenada to England , and alfo 1,300/. 
on another cargo of cotton and other goods, which they intended, 
to (hip on board fomeoth.rpip that (hould fail with the futt con¬ 
voy, and therefore direded the latter infurance to be on Jhip or 
pips . The plaintiffs accordingly, by their broker, infured 1,260/. 
on board the Elizabeth in London, and 1,30 r l. on board pip or 
pips, viz. 70c/. at Liverpool and 6cp/ in London. The policy 
for 7c cl. of which the defendant underwrote 50/. and on which 
the adion was brought, was at and from Grenada to Liverpool , on 
any kind of goods as intereft fhotild appear, in pip or pips on ac» 
count of Freeland and Rigby, warranted to fail on or before the ift 
of Augujl 1793, and to return 3 per cent, if,the {hip failed with 
convoy bound to Great Britain, and arrived, t&c. without any 
exception of the goods on board the Elizabeth. The policy for 
600/. effeded in London , was alfo on pip or pips, at and from 
Grenada to Liverpool, but with an exception of 1,260/. “ on 70 
u bales of cotton per Elizabeth , Crcttin ,” the fame underwriters 
in London having before fubferibed the policy on the Elizabeth , 
But the plaintiffs did. nut communicate to the underwriters at 
Liverpool the letter of Freeland and Rigby, direding an infurance 
on the Elizabeth, nor any circumstance jefpeding the goods 
/hipped on boajrti the Elizabeth , and the infurance made on that 
/hip. The Elizabeth failed early in June, and arrived fafe at 
Liverpool in Augujl 1793. The Heart of Oak, on board of which 
Freeland and Rigby had {hipped their fecond cargo of cotton, We. 
failed the latter end of July, bound for Liverpool, but with a de- 
fign formed before the commencement of the voyage, (as appeared by 
clearances, and was admitted on all Tides,) to touch at Cork in 

' * her 
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her way to Liverpool, but was totally loft before (be arrived at £ H ^ P,' 
the dividing point. The defendant pleaded the general iflue, . . 

and a tender of il. ioj. on account of the f«ife arrival of the 
Elizabeth , which plaintiff took opt of court, and obtained a vef- 
did for 48/. ioj-. 


A rule having been obtained to fhew caufe, why there fhould 
not be a new trial on feveral grounds, the court difcharged the 
rule, declaring as to this point, that the legality of the policy on 
jhip or pips was too well eftablilhcd, both by ufage and authority, b. ft. 
to be difputed: As to the fecond, that the affurcd had clearly a 
right to apply fuch an infurance to whatever (hip he thought See that cafe 
proper, within the terms of it; for which the cafe of Henchman [j 1r< j}J ort " 
v. Offley , was an authority. * Black. Rep. 

w- 


It h3S alfo been held, that the owners of goods infured by l*la« tamour 
the ad of ([lifting the goods from one fhip to another, do not 
preclude therr.fclves from recovering an average lofs arifing from w ' t 6l ( I j 
the capture of the fecond lhip, if they aded from neceflity, and u,vn a cafi; 
for the benefit of all concerned. rtfcrved. 




Thirdly, whether they are flops, goods or merchandizes, upon 
which the infurance is made, is a fad which mull be ftated. It 
is abfolutely neceflary that there fliould be a fpecification upon 
which of thefe the* underwriter infures j becaufe otherwife it 
would be impoffible to know, whether, in any inttance, he is 
liable or not to the lofs fuftained. But it is another queftion, 
whether, in policies upon goods, it be neceffary to declare the 
particulars. The pradice, I believe, is very unfettled. It is the 
opinion, however, of a very refpedable merchant, tha e the par t MlgenJ> 
ticulars of goods fliould be fpccified, if poffible, by their marks, 
numbers, and packages, rather than that they fliould be included 
under the general denomination of merchandize ; or that if it 
be agreed to infert them, when known to the infured, care 
(hould he taken not to omit it, as fuch fpecification prevents 
much trouble in proving to the infurer the particular goods in¬ 
fured, which are more or lefs fubjed to damage. But this mode 
of particularizing property is only advifeable to be done, or, in¬ 
deed, can only be done, when the rifk commences at home; be¬ 
guile, when goods are coming from abroad, it is better to infure 
under general eipicifions, on account of the various cafualties, 

f 4 which 
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which may happen tp obftru& the purchafe of the commodities 
intended to be fent. It may be proper here to mention, that 
there are certain kinds of merchandize, which are of a perifli- 
able nature, and liable to early corruption ; on account of which, 
the underwriters of London have inferted a memorandum at the 
foot of their policy, by which they declare, that in infurances 
upon corn, fifti, fait, fruit, flour, and'feed, they will not be an- 
fwerable for any partial lofs, but only for general averages, unlefs 
the {hip be {handed. That in infurances on fugar, tobacco, 
hemp, flax, hides, and fliins, they coniider themfelves free from 
partial lofles, not amounting to five per cent, and that on all 
other goods, as well as on the fliip and freight, if the partial lofs 
be under three pounds per cent . unlefs it arife from a general 
average, or the {handing of the {hip, they alfo conflder them¬ 
felves difeharged. 

This claufe was introduced in the year 1749, in order to pre¬ 
vent the underwriters from being harafled by trifling demands* 
which mud neceflarily have arifen upon every infurance of this 
kind, on account of the perifliablc nature of the cargo. The 
form of this memorandum was univerfally ufed, as well by the 
two infurance companies, as by private underwriters, till the 
year 1754, when Lord Chief juftice Ryder ruled, and a fpecial 
jury, agreeably to his dire£lion, decided, that a (hip, having run 
a-ground, was a (handed {hip within the meaning of the memo¬ 
randum ; and that although {he got off again, the underwriter 
was liable to an average or partial lofs upon damaged corn. This 
decifion induced the two companies to alter the memorandum, 
by {hiking out the words, “ or the Jhip he flranded fo that now 
they conflder themfelves liable to no lofles, which can happen to 
fuch commodities, except general averages and total lofles; But 
the old form is ftill retained by the private infurers. 

1 

What {hall be confldered as lofles within the meaning of 
this memorandum, will be the fubjeft of future inveftigation; 
my defign at prefent being only to enumerate the eflentials of a 
policy, and the reafon and origin of them, as far as I have been 
able to trace them. 

There are, however, fome kinds of property, which do not 
fall uqder the general denomination of goods ip a policy 3 and 

for 
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for the lofs of which the underwriters are not anfwerable, unlefs chap. 
they arc fpecifically named. . 


An aftion was brought upon a policy of infurance of the cap- R 0 f s rm 
tain’s goods for fix months certain. The lofs proved was chiefly 
for goods laChed on deck, and the captain’s cloaths, and the Chip’s Hit. ,6. 
provifions. It was proved by an underwriter and a broker, that 
none of thofe things are within a general policy on goods 5 for 
the riCk was greater as to goods lalhed on deck than other goods: 
and a policy on goods means only fuch goods as are merchant¬ 
able, and a part of the cargo. They alfo fwore, that when goods 
like the prefent are meant to be infured, they are always infured 
by name; and the premium is greater. 

Lord Mansfield, faid, he thought it confident with reafon, and 
underftood the ufage to be fo : therefore he advifed the plaintiff 
to withdraw a juror, the premium having been paid into court, 
to which he confented. 


And in a more modern cafe Mr. Juftice Chambre and a fpccial Backhoufcr. 

jury decided, that goods (lowed on deck were not within a 

general policy on goods. iSoz.ia 

c. p. 

It is a queftion whether a cargo of dollars, or other coin, 
jewels, &c. if loft, be recoverable under a policy upon goods and 
merchandizes generally : and I can find no printed cafe, where 
the queftion has been at all difeufled in England. In one cafe, 4 Burr. 

J)a Cofia v. Firth , the fubjeft matter of the infurance was bul- ,966 ‘ 
lion, and the policy was general on goods and merchandizes: 
hut no objection was taken on that ground, nor was the point 
ever argued. By the ordinances of feveral foreign dates, Middle - e * 

burg, Amfterdam , Konigjburg , and others, it is fpecially declared, 71, *9!™’ 
that moneyChallnot.be recovered under the denomination of 131,18? * 
goods or merchandize j but the infurance muft, in the policy, 

. be exprefled to be upon mqney to render it valid. The book, in , M , „«, 
which the ordinances above referred to are colle&ed, dates ex- ' 

plicitly that gold and filver, coined and unco r ned, pearls, and 
other jewels, may be infured at London and Hamburgh , and 

feveral other places, under the general exprefljon of mer¬ 
chandize. 


Roccusp 
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See psft 


RccctUi in his treatife upon insurances, concurs in the latter 
opinion, and quotes Santerna upon the fubjeft; he draws a di£ 
tin&ion, upon the merits of which I do not prefume to decide, 
between money or jewels, for the purpofes of commerce, which 
conftitute part of the cafgo, and fuch as are merely perfonal, 
and for private purpofes *, the former being clearly liable to con- 
Roccu’i*** tr ‘k° tc t0 a general average, but not the latter. His words arc 
*ot. 17. thefe: “ JJJecurans merees in taletn navem immiJJaSy xntelligitur 
44 djjecurare pecuniam % aurum , argentum , gemmas t margaritas, et 
44 annulos in dtfta navi exifienUs t qua omnia , appellations mercium , 
“ in navetn immijfarum , comprehenduntur , licet exprtjjd non 
“ f/iffent. Santema declarat y quod fi pceunia, margarita et annuli 
* 44 erant dejlinati ad vendendum vcl mercandum alias merees , tunc 

41 appellatione merciurti veniunt , in ajfecuratione comprehendiintur* 

44 et loco mercium habentur: vocat die!as res merees , occajtone 

44 earum, habeat locum contribution ftcut aliarum rerum y ne in ijlij 
44 ajfecurationibus mercatorum potius apicesjuris , quam veritas ob- 
44 fervari videantur 1 et tandem , gu/a /arge comprehenduntur omnes 
44 res, qua funt defoliates ad negotiandum , r/yir/V etiam y quod con - 
44 fifeatio mercium navis extenditur etiam ad pecuniam numeratam” 
T forbear to draw any conclufion from thefe prem.fes, which is 
the plan I have uniformly adopted, where there is no adjudged 
cafe upon the question. 

Fourthly, The name of the place at wfoch tlie goods are 
laden, and to which they are bound* 


This has been always held to be neceffary in policies, at lead 
for upwards of two hundred years j and mud be fo, on account 
of the evident uncertainty which would follow from a contrary 
prattice, as the ipfurer would never know what the rilk was, 
which he had undertaken to infure. 

Moiloy, b. Molloy has laid down this doftfine, thaf if a fhip be infured 
*• w- from London to » a blank being left 

by the lader of the goods to prevent a furprife by an enemy, 
and if in her voyage flie happen to be cad away, though there 
be private inftru&ions for her port, yet the infured mud fit down 
with his lofa, by reafon of the uncertainty. In fupport of his 
opinion, he cites the cafe of Monfieur Geurdan, governor of 
Calais , which was decided by commiflipners of affurance at 

Roucti 
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flouen againft the adored, becaufe, although the bills oflading c HA P. 
truly declared the quantity and quality of the goods, the port 
of the (hip’s difeharge was left a blank, on account of the wan 
which was then exifting. Such alfo is now the law and ufage 
of merchants. 

It is alfo cuftomary to (late in the policy at what port or 
places the (hip may touch and (lay during the voyage, fo 
that it (hall not be confidered as a deviation to go to any of 
thofe places. 


Fifthly, The time when the ri(k commences, and when it ends- 
In mod of the commercial countries abroad, it is particularly 
expreffed, either in their ordinances or policies, and fometimes 
in both, that the rifk of the infurers (hall commence the mo¬ 
ment the goods quit the (liore, and (hall continue till they are 
landed at the place of their deftination: and that the infurer not 
only runs the rifk in the (hip named in the policy, but alfo in all 
the boats or lighters, that (hall be employed in carrying the goods 
aboard, and alfo in fetching them aihore. 'But the cuftom of 
this country is very different, for the kttgli/b policies exprcfsly 
declare, that “ the adventure fl^all begin upon the faid goods and 
“ merchandizes from the loading thereof on board the faid Jhip, 
“ and fo (hall continue until the faid (hip, goods, and mcr- 
<< chandizes (hall be arrived at L, and upon the faid (hip until 
“ (he hath moored at anchor 24 hpurs in good fafety; and upon 
“ the goods till the fame be therf fafely dtfeharged and landed, * 
From thefe words, it is obvious, that infurers are not anfwer- 
able for any accidents, which may happen to the goods in 
lighters or boats going aboard, previous to the voyage ; yet as the 
policy fays, the rifk (hall continue till the goods are fafely landed , 
it feems no lefs obvious, that where (hips cannot come clofo to 
ibe quay in order to unload, the infurer continues refponfible 
for the rifle to be run in carrying the goods in boats to the (hore. 
If there be a lofs, however, in thefe cafes, the accident mild 
have happened while the goods were in the boats or lighters 
belonging to the (hip; for then it Is confidered as a continuance 
of the fame (hip and voyage. But in a cafe where the owner of 
the goods brought down his own lighter, received the goods out 
of the (hip, and before they reached land, an accident happened, 
whereby the good3 were damaged, a fpccial jury of merchants* 
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C H^A P. under the exprefs dire&ion of Lord Chief Juflice Lee, found that 
* -i the infurer was difcharged, although the infurance was upon 

goods to London , and till the fame Jhall be fafely landed there. 


Hurry and 
others verf. 
The Royal 
Each. 
Aflurance, 
a Bof. and 
Pttll.430. 


In a late cafe in the Court of Common Pleas, that of Sparrow 
v. Carruthers , appeared to be confiderably fhaken # . The policy 
was in the ufual form, “ from Peterjburg to London t on goods 
“ till they Jhotild be there difcharged and fafely landed.” The caufe 
was tried before Lord Eldon , Chief Juftice, when it appeared 
that the {hip and goods arrived in fafety in the river Thames. 
That the plaintiffs being the confignees of the goods by their 
broker, employed and paid a lighterman belonging to one of the 
public lighters, entered at Waterman's Hall to land the cargo, 
which was damaged on board the lighter, but without any neg¬ 
ligence imputable to the lighterman; that it is the conftant 
pra&ice for merchants in the Ruffian trade to land their goods 
by means of lighters ; and that there are no other lighters now 
in ufe among the merchants but the public lighters. A verdidfc 
was given for the plaintiffs, with liberty to the defendants to 
move for leave to enter a nonfuit, upon the ground that the in- 
furers were difcharged by the delivery of the cargo to the ligh* 
ters employed and paid for by the plaintiffs. 


The cafe was argued, and the three learned judges of that 
court (Heath t Rooke , and Chambre , Juftices) were of opinion, 
that the infurers were not difcharged. In giving their opinions 
they relied upon the words of the policy and the ufage of trade, 

• 

* In a Bill later cafe, Strong v Nataliy , 1 New Rep. 16, Mr. Juftice Rookt , one 
®f the learned Judges, who decided that of Hurry v. The Royal Exchange company, 
denied that the Court intended to fljake the authority of Sparrow v. Carruthers j but to 
decide it upon its own circuisftances, and the cafe of Strong v. Nataliy was decided 
upon the authority of Sparrow v. Curruthirtf as not diftinguifhable from it. In this 
latter cafe, on the arrival of the goods infured, they were put on board a lighter hired in 
the ufual way, and brought to a wharf belonging to the plaintiff in the afternoon, but in 
confequence of the roughnefs of the weather could not be landed that evening. The 
lighterman finding he could not land the goods, alked the plaintiff whether be (the, 
lighterman) fbould flay to fee the cargo landed. The plaintiff faid he need not do fo, 
for that he would fee to the landing himfelf. Accordingly the lighterman left the 
cargo alongfide the whaif. In the courfe of the night, the lighter was funk by 
unavoidable accident, and the goods were loft. • 

The Court held that the underwriters were difcharged, the plaintiff having taken the 
goods into his own poileffion beflre they were landed, having the complete conlroulover 
them, and renounced all benefit under the policy. 


it 
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it being impoflible for large veflels to come up to the wharfs to c H I A ?• 
deliver their goods , and thefe lighters are public lighters, pub- » -~. J 
licly regiftered, and equally known both to the underwriters 
and owners of the goods. All the judges exprefsly faid, they 
did not wifli to interfere with the cafe of Sparrow v. Carruthcrs , 
but they relied upon the diftin&ion between public and private 
lighters, a diftin&ion which, it feems, had been previoully taken 
at Nip PriuSf in a cafe of Rucker v. The London AJJurance Com - t g* f c * fc 

pany , by the late very learned Mr. Juft ice Buller , and which and Pull, 
diftinftion had never been queftioned by any appeal to the court note 
againft that Judge’s opinion. 

Lord Eldon , having been promoted to the office of Lord High 
Chancellor, was not prefent when this cafe was decided; but 
having been counfel in the caufe at the trial, I ought to ftatc 
that his Lordfhip at that time appeared to me to entertain the 
fame fentiments with thofe of the learned Judges who ultimately 
decided it *. 

By the ordinances laft referred to, the number of days, in see poft, 
which people are obliged to unload their goods, is ftipulated ; 
but in England no exprefs time is fixed, the owners being left to Kenoway. 
their own diferetion, provided there is no unreafonable delay, 
which muft always* depend upon circumftances. 

The rifk on the body of a (hip, according to the form of 1 Magew, 
the policy received in pra&ice, is to commence in general 47 ' 

“ at and from and fo fhall continue and 

• * endure until the faid Jhip Jhall arrive at 
** and hath there been moored at anchor twenty-four hours in 
** good fafety.” 

When infurance is njade indeed on the homeward rilk, the 

beginning of the adventure is fometimes ftated to be “ imme- 

* 

• In an ir, fa ranee on goods on board a Spanifk flap from NcuJJau to : 'omptachy and 
back, till difehargedand joftly land/d, and the Ship having a licence from the Britijh 
government at Nfffdu, and having failed to Camptacby , and having arrived off that port 
made fignals for launches to come out, into which the good3 were put for the pui pofe of 
being run a (bore. The Court thought the goods were protected by the policy while on 
board the launches, fuch being the ufual method of carrying on that trade. Match,; 

*. Pitts, 3 BoC and Tull. 13. 
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C H^A P. u diately from and after her arrival at the port abroad j” at 
«- ,i— u — -* other times, << from the departureand in (hort, it is fo variable, 
that nothing certain can be faid upon the point, depending, as it 
always has, and always muft, upon the inclinations of the in- 
fured, as expreffed in the contract. 


Book *. 

«• 7. r. 7. 


Set the 
Apprndix. 


x Mijrnr, 

5 °- 


Sixthly, Of the various perils and rifks, againft which the 
underwriter infures. Thefe muft always be inferred in all po¬ 
licies, and indeed the words now ufed are fo comprehenfive, that 
in the opinion of Molloy , all thole curious queftions, which 
occalioned much debate and controverfy among the lawyers of 
former days, are now finally fettled. Be this as it may, it is cer¬ 
tain, that there is hardly any event which the imagination can 
form, as likely, in the common courfe of things, to happen to 
any (hip, that is not amply provided for by the policies now ufed 
by underwriters. They undertake to bear 4 f all perils of the 
44 feas, men of war, fire, enemies, pirates, rovers, thieves, jetti- 
44 fons, letters of mart, and counter mart, furprifals, takings at 
41 fea, arrefts, reftraints, and detainments of all kings, princes, 
* 4 and people, of what nation, condition, or quality foever; 
44 barratry of the mafter and mariners, and all other perils, 
44 Ioffes, and misfortunes, that have or (hall^come to the hurt, 
• 4 detriment, or damage of the laid goods and merchandizes, 
44 and (hip, or any part thereof.” But although the words, de- 
feriptive of the hazards run by the infurers, be fo very large and 
comprehenfive, it ftiould feem that a great difference is to be 
made between the damage fuftained by goods from injuries on 
board a (hip, and that which occurs by external accidents ; that 


the infurer is liable in the latter cafe cannot admit of a doubt, 
but as the former may proceed from the bad ftowage of the 
goods, or from their being expofed to wet; and as they are neg¬ 
lects attributable to the mafter ; the (hip, and not the iijfurer, 
ought to be anfwerable. Upon this point, however, I find no 
cafe in the reports, and therefore I merely date what I conceive 
Mtlyne, to be underftood as the law upon the fubjett. In Malyne it is 
M?fc r”. frid, that if there be thieves on (hip-board among themfrlves, 
4 »h edir. the mafter of the (hip is to anfwer for that, and to make it good, 
P 25 fo that the infurers are not to be charged with any fuch lofs, for 
' he fuppofes the word “ thieves" to me*n ajfailing thieves only, 
7 Ota II, for fo he terms them. It is certain, that a modern ftatute gives 
C I > fome countenance to this idea, by the preamble to which it ap- 

5 P»«a 



OF THE POLICY. 

pears, that previous to the period of pafling that aft, the owners 
of the (hip Were liable to the proprietors of the goods for any 
embezzlement, fecreting or making away with, of the goods, 
by the matter or the mariners, or with their privity, to whatever 
amount the value might be : by that ftatute, however, the mea- 
fure of the refponfibility is to be the value of the (hip and 
freight (a). To be fure, it is not a neceflary confequence, that 
becaufe the owner is liable in fuch a cafe, therefore the iijfurer, 
if an infurance has been made, mutt be difeharged, efpecially 
as the underwriter exprefsly undertakes, by the terms of the po¬ 
licy, to anfwer for the barratry of the matter and mariners. 
Roccus , however, is of opinion, that when a theft is committed 
on ioard the (hip, and fome goods have been ttolen, then the in- 
furers are not bound, becaufe the owners of the goods, as much 
as in him lies, is obliged to take care of them •, and if they are 
(tolen, while in the veil'd, this cannot be called an accident, but 
has happened through the negligence of thofe, who did not take 
proper care of them. He adds, that the matter or owners being 
liable, is an additional reafon for this regulation, becaufe the 
matter of the (hip is held anfwcrable for thefts committed therein, 
as by receiving the goods on board, he enters into a tacit agree¬ 
ment to deliver them fafe and whole. It was thought proper 
thus to ftate the opinion of this learned writer upon the fubjeft, 
the law of England* in this refpeft being filent *, though his rea¬ 
soning upon this fubjeft is by no means conclufive as to Rnglijl) 
infurancc$, on account of the exprefs terms of the contraft. 

But that the underwriter is liable for a robbery of the goods 
tinfured, when committed by thieves from without, cannot be 
doubted j as thieves are a peril exprefsly infured by the policy. 

In addition to the various rifles above enumerated, which the 
underwriters take upon thcmfdves, it is the general praftice, to 
infure loji or not hfl, which is certainly very hazardous becaufe 
if the (hip or goods (hould be loft at the time of the infurance, 
ftill the underwriter, provided there be no fraud, is liable. The 

■{a) By a fubftquent ftatute, *6 Ge*. III. ch. 86. the owner’s refponfibility is limited 
to the value of the fitip and freight, even in cafes o f txtrmal robbery, without ihe pri¬ 
vity of the oufters or mariners j and by the ad fettion, owners arc wholly exempted 
from any lofs cccaGoaed by fire* 
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CHAP, premium is, however, in proportion, depending upon the clr- 
i *... ; cumftances dated to (hew the probability or improbability of the 
Rotcus, (hip’s fafety. Thefe words “ loft or not loft? are peculiar to 

5 Burr. Englijh policies, not being iuferted in the policies of foreign 

a8o l* nations. 


There is one cafe, in which, by ad of Parliament, the under¬ 
writers are prevented from paying upon certain of the rifles men¬ 
tioned in the printed policies, and that is in infurances upon 
cargoes of {laves. The a£ts of parliament upon this fubje& are 
annual ads, for regulating the (hipping, and carrying flaves in 
Britifb vefiels from the coaft of Africa : but they have now been 
continued for feveral years, and on account of the benefits de¬ 
rived to the (laves from the humanity of thofe provifions, are 
likely to be continued (a). With a view, therefore, to procure 
better treatment, when in health, and a greater degree of care 
and attention when in ficknefs, for the objeds of this traffic, the 
c o in le £^ ature ^ 3S provided, that though the ufual printed words 
c. xo f. jo. may remain on the face of the policy, that no lofs or damage 
continued hereafter he recoverable on account of the mortality of (laves 

Geo. in. by natural death or ill treatment , or lofs by throwing overboard of 
cJ!o. f. 24, fl aves on an y account whatever, or lofs or damage by reftraints 
and detainments, by kings, princes, people or inhabitants of 
Africa , where it (hall be made appear that *fuch lofs or damage 
has been occafioned through any aggreffion for the purpofe of 
procuring flaves, and committed by the mafter of any fuch (hip 
pr by any perfon or perfons commanding any boat or boats, or 
party or parties of men belonging to any fuch (hip, or by any 
perfon or perfons a&ing by the dire&ion of any fuch mafter or 
commander refpe&ively. 


(<j) When (he infurances made upon Haves piior to May ,807, /hall have expired, no 
^ueftion of law can ever arife on that fubjedt again j for by'an aft palTed 47 G. 3. ch. 36 
the African Have trade ia uttetly abolished, from the ill of May 1807, and the 5th f. of 
thcaft prohibits all infurances refpeQing flaves, declaring them unlawful, under a penalty 
of iccl. and three times the amount of the premium. But the 6th f. declares that nu 
infurance (hall be void made upon this fubjeft, provided the teflel fhall have been 
clea td out from Great Britain before the lit of May 1807, and the flaves be finally 
landed in the iVtJi Indies before the ill of March 1808, unlefs prevented by capture, 
the lofs of the vefiel, the appearance of an enemy on the coaft, or other unavoidable 
secelfity, the proof whereof to lie on the party charged. 


Seventhly, 
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Seventhly, The conGderation or premium for the rifle or ha- C HA p. 
fcard run: this is the mod material part of the policy, becaufe it ^ 

is the conGderation of the premium received, that makes the 
underwriter liable to the Ioffes that # may happen. In Englxjb 
policies it is always eipreffed to have been received at the time 
of underwriting; “ we the affurers confeffmg ourfelves paid the 
“ conGderation due unto us for this affurance by the affured. ,v 
This being fubferibed by the underwriter, it is proper to enquire 
whether, if the premium were not actually paid at the time, he 
could afterwards maintain an a&ion for it againft the ajfured, 
who might then produce his fubfeription, as evidence againft 
himfelf. One old cafe has been found upon the fubje&, but Fowk ▼. 
that is by no means fatisfadlory. It was an action of affumpGt, ^ , ^ a y ck ®^ # 
and the plaintiff declared that the defendant was indebted lo him, 
in twenty pounds, for a premium upon a policy of infurance on 
fuch a (hip. The defendant demurred fpecially, - becaufe the 
plaintiff did not (hew the conGderation certainly, what the pre¬ 
mium was, or how it became due : but the objeflion was not 
allowed, for this is as good as an indebitatus pro quodam falario, 
which has been adjudged good. Here, however, is no decifion 
upon the merits, nor does it appear, whether the defendant was 
the broker or the infured himfelf. It is true, in pra&ice, poli¬ 
cies in general are effe&ed by the intervention of a broker; and 
by the ufage of trac^e, open accounts are kept between the in- 
furers and brokers, in which cafe, the underwriter may have 
an a&ion againft the broker for premiums received to his ufe. 

In one cafe, indeed, the queftion did arife, though nothing was 
done upon it. 

• 

It was an aftion by the infurer againft the owners, who in 
this cafe a&ed, without the intervention of a broker, for money 
had and received to his ufe. The cafe was decided upon other 
grounds, for which it will be mentioned more at length here¬ 
after j but juft before the verdift was given, it was obje&ed, 
that this aftion would not lie for premiums againft the infured 
th emfelves. Lord Mansfield, however, thought the obje&ion 
came too late, and would not, at that ftage of the caufe, when 
the jury were ready to give their verdi&, enter into it. 

In an a£lion brought by the alGgneeg of a broker againft the 
affured, for premiums paid by the bankrupt to the underwriter*, 

® the 
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I. 
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the queftion came collaterally before the court: but I do not find 
that any point was referved, and the verdift was general. How¬ 
ever, upon all the cafes it feems that the broker alone is the 
debtor to the underwriter.. 

It was an a£lion brought by the plaintiffs, as affignees of 
MiltortyVfho was a broker at Nrwcajlle , and who had procured an 
infurance to be effected by different perfons for the defendant. 
The declaration ftated, that in conlideration that the bankrupt 
would procure an infurance to be made on the fhip Jafon y and 
would procure fix hundred pounds to be infured thereon by 
good and fufficient perfons, the defendant promifed that he 
would pay the bankrupt the premiums, and a reafonable fum 
for his trouble. The firft queftion was, whether credit was 
given by the underwriters to the allured or to the broker, where 
the premium was not paid down at the time the aflurance was 
made. Milton , the bankrupt, fwore, that in May 1764, he was 
,told by the underwriters that they fliould look upon him as their 
debtor, and that they would have nothing to do with the infured, 
which was confidered at Nrwcafile , as the London pra&ice : that 
from that time he had always a&ed on this plan, and had paid, 
fince that time, one thoufand pounds to underwriters, which he 
had never received. Hiscommiflion vtas five per cent. London 
infurance brokers were then called, who faid, they underftood the 
underwriters looked to them only; and that the underwriters 
did not once in ten times know who the infured were; and 
•that in cafe of failure, the underwriter came upon the effects 
tf the broker \ the broker upon thofe of the infured. 

Lord Mansfield faid,—“ The plaintiff’s cafe is flrongerthan 
referring to the general ufage in London ,* ’for they a& by a 
fpecifick rule, which they fuppofe to be the rule in London: anti 
if the ufage in London were doubtful, ftill the plaintiffs would be 
entitled to recover.” 

There was a verdi& for the plaintiffs. 

In a late cafe, the queftion of credit for premiums, between 
the broker and underwriter, arofe in an a£Hon brought by the 
affignees of a bankrupt underwriter, againft the brokers for 
premiums fuppofed to have been received by the latter from the 

affurci 
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a (fared for policies which they {the brokers) had procured the C H a P. 
bankrupt to fubfcribe as an underwriter. For thefe very pre- 
miums the brokers had given the underwriter credit in their 
account with him, and had again taken credit for them in their 
account with the allured. The cotin Cel in the caufe, the very 
learned judge, (Mr. Jullice Le Blanc,) before whom it was 
tried, and Lord ElUnborough and the other Judges of the court 
of Kings Bench , before whom it was brought upon a cafe re- 
ferved for their opinion, never feem to have doubted, that the 
underwriter may maintain an aElion direRly again)} the broker for 
premiums. But that cafe was decided, as to the main point, in 
favour of the broker, becaufe the premiums in queftion were for 
re-aflurances which are illegal by the 19 G. 2. ch. 37. and 
which the broket had not in fuft received from the allured, but 
only credit for them had'been given in account between the 
broker and underwriter. 


Eighthly, The day, month, and year, on which the policy 1 Mag. 24. 
is executed. This infertion feems very neceflary, becaufe by 
comparing the date of the policy with the date of fa£ts which 
happen afterwards, or are material to be proved, it will frequently 
appear, whether there is any reafon to fufpett fraud or improper 
condu& on the part of the infured. 

• 

The ninth and laft requifite of a policy of infurance is that it 
be duly ftamped. 

By feveral a£ls of parliament palfed in this and the preceding 
reigns, various duties had been impofed upon policies of infur¬ 
ance j but by an a£f palfed in the 35 th year of Geo. III. for the 
purpofe of impofing a new duty on marine infurances, it was by 
the 24th fe&ion of the ftatute pofitively declared, that all former ^ Geo. III. 
duties on that fpccieaof infurance (hould, from and after the 5th c - 6 3 * 
day of July 17954 ceafe and determine, and be no longer paid or 
payable. By the 2d fe£ion of the aft it is declared that the duty 
thereby impofed (hall not extend, or be conllrued to extend, to 
infurances on lives or infurances from lolTe3 by fire. 

“ For every (kin, or piece of vellum or parchment, or (hect of s.tfion Xt 
41 paper, on which any infurance upon any (hip or (hips, goods 

or merchandize, or upon any other property, or intereft 

C 2 44 whereon 
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C h^a P. a whereon infurances may lawfully be made, (hall be engrofled* 

<_^ / “ written or printed, the (lamp duties following upon the fums 

" infured ; that i9 to fay, Where the fum to be infured (hall 
** amount to one hundred pounds a (lamp duty of two (hillings 
“ and fixpence, «:ul io progreflively for every fum of one hun- 
“ dred pounds infured ; and where the fum to be infured (hall 
not amount to one hundred pounds, a like (lamp duty of two 
“ (hillings and fixpence; and where the fum to be infured (hall 
“ exceed one hundred pounds, or any progreflive fums of one 
44 hundred pounds each, by any fractional part of one hundred 
4< pounds, a like (lamp duty of two (hillings and fixpence for each 
“ fractional part of one hundred pounds : And that upon all and 
“ every infurances or infurance, where the premium, or confide* 
• f ration in the mine of a premium, adtually and bond fide paid, 
41 given, or contracted for, (lull not exceed the ra f e of ten fliil- 
IC lings, there (lull be paid the following duties; (that is to fay,) 
“ where the fum fo lo be infured (lull amount to one hundred 
4 * pounds, a (lamp duty of one (lulling and three-pence, and fo 
*' progrcfiively for every fum of one hundred pounds fo infured; 
“ and where the fum fo to be infured (hall not amount to one 
« hundred pounds, a like (tamp duty of one (lulling and three* 
6t pence; and where the fum fo to be infured (lull exceed one 
« hundred pounds, or any progrefiive fums of one hundred 
« pounds each, by any fraElioncil part of o:ic hundred pounds, 
a like (tamp duty of one (hilling and three-pence for fuch frac- 
“ tional part of one hundred pounds; which fevcral duties 
'*« (hall be payable and paid by the aflured in fuch afiurances 
“ refpedively.’* 

f-flion 4. “ Provided always, and be it further enacted. That upon all 

u and every fuch infurances or infurance, where the premium* 
u ©r confidcration in the nature of a premium, actually and 
tt bond fide paid, given, or contracted for, (hall not exceed the 
“ rate of ten (hillings/er centum on the fum infured, it (hall be 
«< lawful, ill all cafes where the fum infured (hall amount to two 
<« hundred pounds or upwards, to ufc (tamps of two (hillings 
« and fixpence for every two hundred pounds, of the fum infured, 
« inftead ofdtamps of one (hilling and three-pence for every one 
«< hundred pounds of the like fums fo infured.’* 


ft And 
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« And be it further ena&ed by the authority aforefaid, That CHAP, 
«« every contract or agreement which (hall be made or entered , 

“ into for any infurance, in refpeft whereof any duty is by this Section 11. 
M a£t made payable, (lull be engroflifd, primed or written, and 
M (hall be deemed and called, A Policy of Infurance; and that 
“ the premium, or confideration in the nature of a premium, 

“ paid, given, or conira&ed for, upon fuch infurance, and the 
“ particular rifque or adventure infured againft, together with 
“ the names of the fubferibers and underwriters, and fums in- 
fured, fhall be refpefKvely exprelTed or fpecified in or upon 
“ fuch policy, and in default thereof every fuch infur.mce (liall 
« be null and void to all intents and purpofes whatever ( aj” 

“ And be it further ena£led by the authority aforefaid, That Se&ion w, 
no policy of infurance upon any drip, or upon any (hare or 
intereft therein, (hall be made for any certain term longer 
“ than twelve calendar months; and every policy which (hall 
“ be made for any longer term (hall be null and void to all in- 
tents and purpofes.” 

The j cth fe&ion of the flatute provides for an allowance to Scftion iq. 
be made under certain circumftances by the commiflioners, where 
the fums infured oi\ homeward voyages fliall be found to exceed 
the intereft of the allured. 

The 13th fe&ion provides that nothing contained in the a£l Scdtlomj, 
(hall prohibit the making of any alteration which may lawfully 
be made in the terms or conditions of any policy of infurance, 
duly (lamped as aforefaid, after the fame fliall have been under- 


( 0 ) In a late cafe it appeared to be ufual f >r the underwriter! at LloytTt Coffee Houfe, 
to put down upon a flip of paper all the rilk* they had taken in the courfeof the day : 
and one of the fpeclal jury fiid, they confljered the party at bound by that flip, though 
be never fignel a policy.. 

But Lord Kenyon faid, that whatever obligation there might be in honour and good 
faith, he certainly would not be b >und in law, for in ordrr to enforce the claim of the 
allured in a court ofjuttce, he mull produce a flumped polity. 
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And in a flill later cafe, the defendant being defirous of (hewing that another under¬ 
writer had fubferibed the jlif. firlt, although the defendant’* name appeared (vft on the 
policy. Out Lord Ell nborovgb at the trial, aad the court afterward* concurred with 
him, that the flip not being damped could not be received in tvidense, to contradidfc 
written wntrift between the partie*. 

«3 


Marfden t. 
Reid. 

3 Eau’sRep. 
$ 7 l% 


written 
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P• written, or to require any additional (limp duty by reafon of fueh 
alteration, fo that fuch alteration be made before notice of the 
determination of the ri(k originally infuTed, and the premium 
or confideration originally paid or contrafted for, (hall exceed the 
rate of joj. fur cent, on the fum infured, and fo that the thing 
infured (hall remain the property of the fame perfon or perfons, 
and fo that fuch alteration (lull not prolong the term infured 
beyond the period allowed by this aft (fee feci. 12.) and fo that 
no additional or further fum (hall be infured by reafon or means 
of fuch alteration. 

Two cafes have recently occurred on this claufe of the (lamp 
aft. In the firft, Kenftngton v. Inglis and another in error from 
the court of C. P. 8 EaJTs Rep. p. 273. goods and fpecie had 
been infured on (hip or (hips, which (hould fail between the firft 
of Ottober 1799, and the firft of June 1800; a memorandum 
written on the policy on the 11th of June 1800, extending the 
time of failing td the ill of Augujl 1800, does not require a 
new (lamp, fuch alteration being protected by the 13th feel, of 
the 35 Geo. 3. ch. 63 : for although the firft of June was palled 
at the time when the alteration was made, the court of K. B. 
unanimoully held, that the words, “ fo that the alteration be 
«* made before the determination of the rifk originally infured,” 
meant fuch a determination of it, as is ocCafioned by the lofs 
or fjfe arrival of the thing infured, or by the final end and con- 
clufion of the voyage, and there was no new fubjeft of infurance 
• introduced by the alteration. 

But in the other cafe, decided in the fubfequent term, Hill v. 
Patten , 8 Eafl’s Rep. p. 373, an aft ion was brought on an 
infurance on Jkip anti goods on a voyage on the Southern whale 
filhery, an alteration, by confent, after the (hip failed and the rifle 
attached, having been made from an infurance onth ejbip and outfit 
to an infurance on Jbip and goods , cannot be made without a new 
(lamp the fubjeft-matterbeing effentially different, and therefore 
not falling within the 13th feft. of the (lamp aft. But the court 
faid, it was not from their decifion to be inferred that (Lifting 
fucceflive cargoes on board the fame (hip, as in the African and 
other trades out and home may not properly be the fubjeft of 
infurance uiider the word goods. This declaration contained 
but one count, namely, upon the altered pobey; and Mr. Hill 
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having become a bankrupt, his aflignees brought another aftion, CHAP, 
dating the policy as in its unaltered date ; and contended that ( 1 

they had a right to recover, reading the policy as it originally 
dood. But the alteration being infetted in the body of the 
policy, Lord Ellenborough held that the alteration fubfequent to 
the original fubfcription to the policy rendered it void, not being 
re-damped, and the court, after much argument, upon a motion 
fora new trial, confirmed his Lordfliip’s opinion. The name of 
the caufe was French v. Paton , Eaft. Term, 48 G. 3. See 
I Campb. Nijt Prius , p. 72, and 9 Eaft t 351. 

By this fe&ion, a penalty of 500/. is impofed both on the 
perfons procuring, and the brokers effe&ing infurances on poli¬ 
cies not duly damped ; and the latter can neither demand their 
brokerage, nor the money expended for premiums; and by the 
17th fe&ion, every underwriter fubfcribing fuch illegal policy 
is alfo liable to a like penalty of 500/. 

By the ordinances of France , and other maritime countries, Ore?. of 
all policies of infurance mud be regidered *, but no fuch regu- ^*6^ Tit 
Jation prevails in England t either by law, or in practice. AfTurance. 


Seflion i£. 
Se&ioa 16, 
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CHAPTER the SECOND. 
Of the Conftruftion of the Policy. 


CHAP. 

II. 



x Burr. 347. 
Roccus 
Not. *8. 


S Burr. 348. 


A POLICY of infurance, being a contraft of indemnity, and 
being only confidered as a fimple contraft, muft always be 
conftrued, as nearly as poflible, according to the intention of the 
contrafting parties; and not according to the drift and literal 
meaning of the words. The mercantile law, in this refpecl, is 
the fame in every part of the world; for from the fame pre- 
mifes, the found condufions of reafon and judice mud ever be 
the fame. Thus as the benefit of the infured, and the advance-, 
ment of trade, are the great objefts of infurance, policies are tc« 
be condrued largely, in order to attain thofe ends: for it would 
be abfurd to dipped that when the end is infured, the ordinary 
and ufual means of attaining it can pofiibly be excluded ; what* 
ever, therefore, is done, by the mader of the Ihip, in the ufual 
courfe, neceflarily, et ex juf.a caufa , although a lofs happen 
thereon, the underwriter (hall be anfwerable. 


But in the conftruftion of policies, no rule has been more 
frequently followed than the ufage of trade, with refpeft to 
the particular voyages or Tides to which the policy relates: 
and in the cafes about to be quoted in fupport of thefe prin¬ 
ciples, it will be found, that the learned judges have always 
called in the ufage of trade, as the ground Upon which the. con* 
flruftion turns. 

In dating the different cafes upon this fubjeft, as the point 
is nearly the fame in all, the order of time, in which they were 
determined, is that which will be purfued, in order to prevent 
condition. 


Anony. The fird to be.mentioned is an anonymous cafe in the time 
Skju! a J a ™ es thfc fecond *, but it is from a reporter of very good 
authority, A policy of infurance (hall be condrued to run until 

the 
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the (hip (hall have ended, and be difcharged of her k voyage 5 for 
arrival at the port to which (he was bound, is not a difcharge till 
fie is unloaded: and it was fo adjudged by the whole court upon 
a demurrer. 



But although this conftruflion may be perfectly right, where- 
the policy is general from A . to B. yet if it contain the words 
ufually inferred, “ and till the fiip finll have moored at anchor 
“ twenty-four hours in good fafety the underwriter is not liable 
for any lofs, arifing from feizure after (he has been twenty-fou* 
hours in port: though fuch feizure was in confcquence of an a£fc 
of barratry of the matter during the voyage , for if it were extended 
beyond the time limited in the policy, it would be impoflibte 
to lay down any fixed rule, and all would be uncertainty and 
confufion. 

This was decided in an a&ion on a policy of infurance on the Lotkyeriad 
(hip Hope from Hamburgh to London , fubferibed by the defend- v * 
ant for two hundred pounds at one guinea per cent. At the j Term 
trial before Mr. Juftice Butler, at Guildhall , a verdi& was found **J°£** 
for the plaintiffs, fubje£t to the opinion of the court, upon the 
following cafe: that the plaintiffs were interefted in the (hip 
to the amount of the fum infured. That in the courfe of the 
voyage, the matter committed barratry by fmuggling on his own 
account, by hovering, and running brandy on (hore in caflcs 
under fixty gallons. That on the firff of September 1785, the 
fiip arrived in fafety at her moorings in the river Thames , and re- 
mained there in fafety till the twenty feventh of the /aid month of 
September , when (he was feized by the revenue officers for the 
fmuggling before dated. That about three weeks after the fei¬ 
zure, the plaintiffs informed the underwriters thereof $ and that 
they wduld hold them liable on the policy. That on the twen¬ 
tieth of October , the plaintiffs prefented a petition to the com- 
mi(fioners of his majefty’s cuftoms, in which they imputed all 
the blame (which was certainly the truth,) to the captain, and 
praying that their veflel might be reftored, on paying fomething 
tQ the felzing officer. The anfwer was, " that the profecution 
“ mutt proceed, as the (hip had been guilty of a grofs violation 
f* of the laws, but that the owners (hould be at liberty to conv 
« pound, according to the rules of the Exchequer.** That the 
fhip was appraifed at the fum of three hundred and forty-five 
pounds, ai*d by the courfe of the court of Exchequer, the (hip 

would 
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CHAP, would have been reftored to the plaintiffs, upon the pay ment of 

^ 11 1 , two hundred and thirty pounds, befides colls and changes, which 
would altogether have amounted to three hundred and twenty- 
nine pounds nine fhillings'and feven-pence. That in November , 
a notice was indorfed on the policy, binding the underwriters 
for all colls and charges expended about the recovery of the Ihip* 
That this was Ihewn to the underwriters, who refufed to fub- 
fcribe it. 

This cafe was fully argued, in the abfence of Lord Mansfield, 
and the court having taken time to deliberate, Mr. Juitice lVilles 
pronounced their unanimous opinion. “ 1 here is no doubt in 
« this cafe, but that the mailer was guilty of barratry, by fmug- 
a gling on his own account, without the privity of his owners* 
« Many definitions of barratry are to be found in, the books, 
*t but perhaps this general one may comprehend almoll all the 
« cafes: barratry is every fpecies of fraud or knavery in the 
« matter of the (hip, by which the freighters or owners are in- 
« jured ; and in this light a criminal or wilful deviation is bar- 
« ratry, if it be without their confent. The general queftion 
« here is, whether, as the lo r s, which was occafioned by the 
u barratry of the mailer, did not happen during the continuance of 
a the voyage t the infurers are liable ? I mull own this appears 
« to me to be a novel queftion, and not to. have been decided 
** by any former determinations. Difficulties occur on both 
tt fides in laying down any rule. The firil thing to be obferved 
a is, that the policy, by the terms of it, is an undertaking for a 
u limited time , during the voyage from Hamburgh to London , till 
tt thejhiphas moored twenty-four hours in fafety ; and the fh:p was 
a not aftually feized till near a month afterwards. But it has 
a beenfaid that under the 24th of George the Third, chap. 47. 
tc an d the excife laws, the forfeiture attaches the moment the aft 
a is done, and that the barratry was committed during the 
a voyage . It may be fo as to fome purpofes, as to prevent inter- 
t* mediate alterations or incumbrances; but I think the actual 
a property is not altered till after the feizure , though it may be 
•t before condemnation. I will put this cafe ; fuppofe, before 
a thp feizure of the fhip, fhe had gone another voyage, and on 
cc her return had been feized, would the crown be entitled to an 
a account of her earnings, after deducing the expences of the 
a outfit ? furely not. Till the feizure, it was not certain that 
a the officers of the crown knew of the illicit trade carried on by 

«« the 
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« the m’aftcr, or whether they would take advantage of the 
« forfeiture. It would be a dangerous doflrine to lay down, 
« that the infurers (hould, in all cafes, be liable to remote con- 
« fequential damages. This has berti compared to a death's 
“ wound received during the voyage, which fubje&ed the (hip 
“ to a fubfequent lofs. To this point the cafe of Meretony v. 
«* Dunlop, feerh* very material. That was an infurance on a 
“ (hip for fix months ; and three days before the expiration of 
« the time, (he received her death’s wound, but by pumping 
“ was kept afloat till three days after the time: there the ver* 
« under the diredion of Lord Mansfield , was given for the 
« infurer: and it was afterwards confirmed by the court. I 
. “ will put another cafe : fuppofe an infurance upon a man's life 
« for a year, and fome fhort time before the expiration of the 
“ term, he receives a mortal wound, of which he dies after the 
«* year, the infurer would not be liable. The cafe of Vallejo v. 
“ Wheeler , was cited for the plaintiff, but that does not conclude 
,r this queftion, for there the {hip was loft during the voyage . 
u It was alfo argued, that this (hip, even in the hands of a fair 
“ purchafer, would be liable to the forfeiture. I do not know 
“ that it ever has been fo decided ; it may depend on circum- 
“ ftances, fuch as length of poffeflion, laches in feizing, or other 
“ matters. But fuppofe tlie law to be fo, it does not follow 
“ from thence, that though the (hip is alway liable to confifea - 
“ tion, that the infurer at any diftance of time is anfwerable for 
“ the lofs, under a limited undertaking. And this brings me 
“ to that part of the cafe, which weighs moft with the court, 
“ in favour of the defendant, and to which it does not appear 
“ to us, that any fatisfa&ory anfwer has been given. It was 
“ agreed in the argument, that the cuftom houfc officers might 
“ feize for the forfeiture within three years after the fa& com- 
“ mitted ; and that the attorney-general might file an informa- 
“ tion, at any time Whilft the (hip was in being. Is the infurer 
“ during all this time to continue liable ? Suppofe the (hip had 
<f gone feveral voyages afterwards; and fuppofe a partial lofs 
<c paid, and the underwriter’s name ftruck off, (hall an aftion 
“ be afterwards brought upomthe policy ? His accounts could 
“ never be fettled, nor could he be finally difeharged, whilft 
u the (hip was in exiftence ; fuch a pofition would be mon- 
u ftrous, and attended with infinite inconvenience. There muft 
” be fome certain and reafonable limitation in point of time laid 
4i down by the court, when the infurer {hall be releafed from 

** his 
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CHAP, n his engagement. If he be liable for a month, he may be for 
11 “a year, and fo on. We all think that the law of insurances 
“ would be left unfettled, and in much confufion, if any other 
“ time were allowed, thftn that preferibed by the policy, namely, 
“ the continuance of the voyage, and the ftp's mooring twenty four 
M hours infafety .” Judgment for the defendant. 

itthuiici's In an adlion upon a policy of infurance by the defendant at 
a b«Uc. 443. Gordon, infuring a (hip from thence to the Eajl Indies, war. 

ranted to depart with convoy, the declaration fhewed, that the 
fhip went from London to the Downs, and from thence with con¬ 
voy, and was loft. After a frivolous plea and demurrer, the 
cafe flood upon the declaration, and it was objedled, that there 
was a departure without convoy. But by the court, the claufe> 
warranted to depart with convoy,” mull be conftrued accord¬ 
ing to the ufage among merchants, that is, from fuch place 
where convoys are to be had, as the Downs . 

It is true, Lord Chief Juflice Holt differed from the reft of 
the court, being of opinion that it was no part of the law of 
merchants to take convoy in the Downs . His lordfhip’s opi- 
See Gordon nion, however, although it is one of the firft legal authorities 
is certainly contradidled by pradlice, it being almoft the inva¬ 
riable cuftom for the convoy to meet the, merchant fhips only 
in the Downs . 

Bond t. Cafe upon a policy of infurance, which was to infure the 
“> s William galley in a voyage from Bremen to the port of London, 
warranted to depart with convoy. The Cafe was, the galley fet 
fail from Bremen, under convoy of a Dutch man of war to the 
Elbe, where they were joined by two other Dutch men of war* 
and feveral Dutch and Englifh merchant (hips, whence they 
, failed to the Texet, where they found a fqqadron of Englijh men 
of war and an admiral. After a (lay of nine weeks, they fet 
fail from the Texel: the galley was feparated irt a ftorm, taken 
by a French privateer, and retaken by a Dutch privateer, and paid 
eighty pounds falvage. It was ruled by Holt, Chief Juftice, that 
the voyage ought to be according to ufage, and that their going 
to the Elbe, though out of the way, was no deviation 5 for tift 
after the year 1703, (prior to which time thisr^licy was made,) 
there was no convoy for (hips diredtly from Firemen to London* 
Verdidi for the plaintiff; 
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The fhip Succcfs was infured*“ at and from Leghorn to the port c p * 
u of London , and till there moored twenty four hours in good fafety 
She arrived the 8th of ful) at jFVvyft Wharf and moored, but was Waple 
the fame day ferved with an order to go back to the Hope, to 
perform a fourteen days quarantine. The men upon this de- **«• 
fertedher, and on the I2th of the month the ciptain applied to 
be excuftd going back, which petition was adjourned to the 
twenty-eighth, when the regency ordered her back ; and on the 
thirtieth, (he went back, performed the quarantine, and then 
fent up for orders to air the goods; but before {he returned, 
the Ihip was burnt on the twenty-third of Augujl , and now the 
queftion was, whether the infurer was liable ? 

Lord Chief Juftice Lee ruled, that though the (hip was fo 
long at her moorings, yet flic could not be faid to be there in 
goodfafety , which mufl mean the opportunity of unloading and 
difeharging; whereas here {he was arrefted within the twenty- 
four hours, and the hands having deferted, and the regency taken 
time to confider the petition, there was no default ii: the mailer 
or owners: and it was proved, that till the fourteen days were 
expired, no application could be made to air the goods; where¬ 
upon the jury found for the plaintiff. 

So where the fiiip Hercules was infured from B'uboa to Rouen t Minett v. 
und till 24 hours moored in fafety there. The (hip arrived, 
an embargo having been previoufly laid on ail Englifi veffels Site, after 
in that port. The captain went on fhorc the day he arrived, [J'jj Yu. 
and the next day the embargo was laid on his (hip. lie was 
afterwards permitted to land his cargo, which he delivered to 
his conHgnees, but the {hip was detained as a prize , and the cap¬ 
tain and crew allowed fubfiftence as prifoners of war, from the 
time of their arrival. 


Lord Kenyon.—" She was as much within the power of the 
enemy, as if a guard had been put on board the moment (he ar¬ 
rived. She could not be faid to be 24 hours, or a minute, 
moored in fafety , fo far as relates to thefe plaintiffs, for imme¬ 
diately on her entering the port, {he was to all intents and pur- 
pofes captured by the French*' Verdift for the plaintiffs. 


Angerftein 


But where a (hip had arrived at the wharf, where (he intended v Bel] 3 
to unload, on the lith January, and was laid on the outfide of at Cuius. 

the * fwr Tr *' 
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the tier, there being no room tS lay her in the infide; where 
the fajls were unbent, top-mafts (truck, three anchors out, and 
(he wa6 alfo lalbed to another (hip, and fo continued till the 19th, 
when feveral (hips and a.quantity of ice drove athwart her Hern, 
forced her adrift, and (he was wholly loft : Lord Kenyon was of 
opinion, that (he was completely moored upon the 12th, and as 
the accident did not happen till above 24 hours after that time, 
the plaintiff was nonfuited. 

In an infurance upon freight , if an accident happens to the (hip 
before any goods are put on board, which prevents her from 
failing, the infured upon the policy cannot recover the freight, 
which he would have begun to earn, if the goods had been (hipped. 
Tiie qircumftances of the cafe were thefe : 

TV.igs v. The plaintiff infured on Jhip and freighty at and from Jamaica 
2 t0 Briftol . A cargo was ready to put on board *, but the (hip 

being careening, in order for the voyage, a fudden temped arole* 
and file and many others were loft. The rigging and parts of 
her were recovered and fold, and the defendant paid into court 
as much as, upon an average, he was liable to for the lofs of the 
(hip: but the plaintiff infilled to be allowed fix hundred pounds 
for the freight the fliip would have earned in the voyage, if the 
accident had not happened. But as the goads were not a£tually 
on board, fo as to make the plaintiff’s right to freight commence; 
Lord Chief Juftice Lee held, he could not be allowed it, and he 
was nonfuited. 

But if the policy be a valued policy, and part of the cargo be 
on board when fuch accident happens, the reft being ready to be 
(hipped, the infured may recover to the whole amount. This 
was fo decided in an adion brought by the affured on a policy 
on freight, valued at fifteen hundred pounds: In fad only five 
hundred pounds w'orth of freight was on board, when the (hip 
was driven from her moorings and loft j but goods to the amount 
of the reft of the freight were ready to be (hipped, and were lying 
oa the quay for that purpofe at the time. 

Lord Kenyon Chief Juftice, before whom the caufe was tried, 

told the jury, that the queftion for their corifideration was, 

whether this was a mere colourable iofurance and a gaming 

policy r 
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policy ? or whether it was a bond fide tranfa£Uon ? if the latter, the C H A P. 
allured was entitled to recover for the whole value in the policy. ^ ‘ . 

The jury found the whole fum. The defendant’s counfel obtain¬ 
ed a rule for a new trial, which he afterwards abandoned, the 
court being ftrongly of opinion againft him. 

So alfo in an open policy on freight, at and from London and Th’mpf«n 
Tetirriffe to any of the Wed India ifiands (Jamaica excepted,) the 
underwriters were held liable to pay the infurance, though the R. 478. 
(hip failed from London in ballaft, and -was captured before her 
arrival at Teneriffe , where the cargo was to be put on board. 

But as the Ihip was under a charter-party to depart out of the river 
Thames, a> d proceed to Teneriffe, and there to load and receive on 
board fr.m the freighters 500 pipes of wine , to be delivered in the 
Wefi Indies, for the freight of which 500 pipes the freighters cove¬ 
nanted to pay 35s. per pipe ; the court held, that the inftant the (hip 
departed from the Thames , the contradl for freight had its incep¬ 
tion, and the plaintiff was entitled to recover. At the trial, the 
plaintiff had obtained a verdidf, and the cafe was afterwards 
brought before the court upon a motion to enter a nonfuit. After 
argument at the bar. 

Lord Kenyon faid—" When this cafe came on at nifi prius, I 
thought the plaintiff was not entitled to recover; becaufe I cou- 
fidered it as fimilar in’every refpecl to that of Tonge v. Watts, and 
had it been fo, my judgment now would have gone with that cafe. 

But this cafe depends upon its own peculiar circumftances. It 
is admitted, that if this contract had an inception, that the right 
to freight then commenced, and the policy attached. Now by 
the charter-party there was an inception of the contract, by the 
departure from the Thames ; for the covenant in the charter- 
party was to go from the port of London. In the cafe from 
Strange, the inception of the contra& would have been by taking 
the goods on board, which not being done, the infurance did not 
attach. In the cafe of Montgomery v. Egginton , there was an 
inception of the contraft, and the plaintiff recovered. The cafe 
in Strange importantly differs from this; but I am now com¬ 
pletely fatisfied, though the cafe is new, that the plaintiff ought 
to recover.” 

1 

Mr, Juftice Grofe —** In this cafe the freight begins to run in 
confequencc of the fliip’s departure from London ; the plaintiff 

therefore 
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C li a P. therefore has an interefy in the voyage. But in Tofige y. Watt/, 
l U ' . the voyage was not begun, nor were the goods on board.” 

Mr. Juftice Ltnvrence~" I think this plaintiff had an infurable 
intereft: for it fecms to me equally as ftrong an intereft as the 
See toft profits to arife from a cargo of moloffes, which have been held, to 

cl 14 be an infurable intereft. It is find that the plaintiff had a mere 

right of a£icn againft t- i e freighter; and if he had not provided 
a cargo, though the- plaintiff might recover againft the freighter 
for breach of contra£t, yet he could not recover againft the under¬ 
writers. It is true an infurance on freight could not have been 
recovered, if the (hip had proceeded to the Wejl Indies without one. 
But here, by a peril in the policy, the affured is prevented from 
earning a fpecific freight; and therefore the rule for entering 
a nonfuit muft be difeharged.” 


HorncaAle 
«. Swart-f 
7 400. 


So where a (hip was chartered on a voyage from London to 
Domini/a, and back to London , at a certain freight upon the out¬ 
ward cargo, and after delivering her outward cargo at Dominicat 
the charterers were to provide her a full cargo homeward, at the 
Current freight from Dominica to London, it was held, that an in - 
[itrance , by the owner of the (hip, on the freight at and from 
Dominica to Lcndony attached while the {hip lay at Dominica, deliver¬ 
ing her outward cargo, and before any pact of the homeward cargo t 
was Jhippedy during which time (lie was captured by an enemy, 
the contraft of affreightment by the charter-party being entire, 
and the rifk on the policy having commenced, and it being im- 
podible to diftinguilh this cafe from that of Thempfon v. Taylor 
(fupra). 


Ce'UrIn the court of Common Pleas, in an infurance on freight on a 
voyage at and from Demararay Berbi:e t and the Windward and Lee - 
xj. ' ward JJlonds to London; the (hip being at Qemarara , an agreement 
(not in writing) was entered into by the mafter with a houfe 
theTe for a freight from Berbice to London ; the cargo to be put 
on board at Berbiccy and the (hip to take a cargo of bricks and 
planks from Demarara to Berbice t and deliver them there ; while 
the veffel was proceeding to Berbice , with this cargo on board, (he 
met with an accident, and in confequence never earned her freight. 
This was held not to be a lofs within the policy, for the voyage 
from Demarara to Berbice had notiling to do with the voyage in- 

10 lured 
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fared. The voyage infured was from ficmarara to London , or c * A V 
from Berbice to London , or from any of the Windward or Leeward ■ — 

Iflands, according to the place from which the (hip might happen 
to fail on her voyage to London. Now, ill this cafe, fuch voyage 
never commenced : the cafe itfelf excludes any inception of the 
voyage. The (hip took in a cargo for Bcrbice , and then expected 
to get tlie cargo (he was to carry to London. 


But fubiequently to this, in the fame court, in a policy on freight « 
on board the (hip Stranger 9 «* at and from London to Jamaica , with , New Rep* 
liberty to touch at Madeira , and to difeharge and take in goods *3 6 - 
there.” It appeared in evidence, that the plaintiff, as owner, had 
agreed with one fie Franca , by charter-party, that the (hip (hould 
take in goods at London , and proceed to Madeira , and there de¬ 
liver fuch part of the goods (hipped at London as the agents of Be 
Franca (hould direct, and receive on board wine, and proceed to 
Jamaica t and there deliver: and the freighter agreed to pay 13;/. 
in full, for freight, during the whole voyage from London to Ma¬ 
deira ^ and from thence to Jamaica ; fuch freight to be paid if: 

Ma*deira t on delivery of the goods flipped at London for that place , by 
Madeira wine at 4c/. per pipe, to be carried in the faid (hip free 
of freight. The (hip arrived at Madeira , and delivered all her 
London car go, except 33 ca/hs of coals, which the captain kept on 
board to ftiffen his (hip. Part of the cargo for Jamaica was re¬ 
ceived on board, but? not the wine to be paid for freight, when a 
gale arofe, which obliged the captain to cut his cable and run out 
to fea, where he was captured. Thecourt unanimoufly confirmed the 
verditt of the jury, holding the underwriters liable for a total lofs 
of freight, for the contract of freight was entire, and the charter- 
party treats the whole as one voyage. The whole freight is to be 
paid in one grofs fum, and that fum is to' be paid in Madeira wine, 
valued a certain fum at Madeira. The payment, therefore, « 
local and indivifible; and on payment of the freight in wine, it is 
to be carried on in this particular (hip to Jamaica. Here the acci¬ 
dent happened before the condition was performed, on which the 
freight was payable, namtly, the delivery of the goods (hipped at 
London. 


This cafe has already been mentioned on account of an al- and othos, 
teration made in the policy after the time of underwriting $ it 
(hall nowi however, be confidered wholly independant of that Loudon 

n eircumftaflee. lAlk . s ^ 
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circumfiance. It was a bill filed in the court of Chancery, 
which ftatcd, that the fhip Eylee, late in the Eajl India Company’s 
fervice, was, in the year 1732, at Bengal , at which time the 
owner employed I. H. to infurc the fhip in the London Aflurance 
Office, for five hundred pounds. The adventure thereon was to- 
commence from her arrival at Fort Saint George t and thence to 
continue till the faid fhip (hould arrive in London , and that it 
(hould be lawful for the faid fhip, in the faid voyage, to flay at 
any ports or places without prejudice, and that the fhip was, and 
(hould be rated at interejl or no interef, without farther account: 
in confideration whereof I. H. paid fifteen pounds premium. 
The Eyles came to Fort Saint George in February 1733, in her 
way to England ; but being leaky, and in a very bad condition, 
upon the unanimous advice of the governor, council, com¬ 
manders of fhips, bV. (he failed to Bengal to be refitted, and 
after being fheathed, in her return upon her homeward bound 
voyage, fhe flruck upon the Engilee fands, and was loft. Evi¬ 
dence was read on the part of the plaintiffs, to prove that Bengal 
was the moft proper pi ~e to refit, and that (lie went thither for 
that reafon; that this was a voyage of necefiity, and not a 
trading voyage, for fhe took nothing on board, but water, pro- 
vifion, and ballad. 


Lord Chancellor Hardivicle. —“ As to the queftion, whether 
there has been a breach *, or, in other terms, a lofs, within the 
meaning of this policy ? the general principles laid down by the 
plaintiff’s counfel are right, that ftrefs of weather, and the danger 
of proceeding on a voyage, when a lliip is in a decayed condition, 
are to be confidered. In fuch a cafe, if (lie went to the neared 
place, I fhould confider it equally the fame as if file had been 
repaired at the very place from which the voyage was to com¬ 
mence, according to the terms of the policy, and no deviation. 
It is a very material circumftance, that the governor ordered the 
lading to be taken out, to fhew the neceffity of the {hip’s being 
repaired, but there is not a fyllable of proof why {he might not 
have been equally well repaired at Fort Saint George . There is 
one part of this cafe which diftinguifhes it from all others what¬ 
ever, and that is, as to the certain time the voyage was to com¬ 
mence. The fa£t is, the (hip wasloft in July 1733, three 
weeks before the timfc of making this policy, fo that clearly 
the (hip was not at Fort Saint George at t fie time the agreement 

was 
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Was made *, and therefore it is a material queftion, whether it ch ap_ 
comes within the agreement V* His Lordlhip dire&ed an ilfue I ? * 
to try, whether the lofs in July 1733, was a lofs daring the ' 
voyage, and according to the adventure agreed upon ■, which 
iflue was afterwards found for the plaintiffs, upon a trial in the 
Common Pleas. 

* 

In a late cafe, it became a queflion, whether a voluntary cordon 
burning of a lhip, to prevent her from falling into the hands of 
the enemy, be a lofs by firty within the policy ? Lord Ellen- brii N. P. 
borough faid, “ The cafe is new, but I am clearly of opinion that 11 y 
the plaintiff is entitled to recover. Fire is exprefsly mentioned 
in the policy, a9 one of the perils againft which the underwriters 
undertake to indemnify the affured ; and if the iliip is deilroyed 
by fire, it is of no confequence whether this is occafioned by a 
common accident or by lightning, or by an act done in duty to the 
Jlate. Nor can it make any difference whether the (hip is thus 
deftroyed by third perfons, officers of the King, or by the Captain 
and crew, a£ing with loyalty and good faith. Fire is Hill the 
caufa caufansy and the lofs is covered by the policy..” The plain¬ 
tiff had a verdi£L Mr. Campbell , the reporter, very properly 
refers to Pothier , Valin , and Emerigon, to (hew that this point 
has been decided in France as Lord Ellenborough has decided it, 
and certainly thofe authors fupport his Lordlhip’s dottrine. 

Pothier traite du Contrat d’Affurance, f. 53. Valin,' Liv. 3. tit. 6, 
des Affurances, Art. 26. 1 Emerig . p. 434. 

In an adlion upon a policy of infurance, before Lord Chief x A-k. 54*. 
Juft ice Hardwickgy it was held, that the words u at and from 
Bengal to England ” meant the Jirji arrival at Bengal; and it was 
agreed, that when fuch words are ufed in policies yfirjl arrival is 
always implied and underftood. 

It has likewife Keen held, that when a fhip is infured at and «. •. 

.... . Lnitty r. 

from a place , and it arrives at that place, as long as the (hip 13 St:wyn, 

preparing for the voyage upon which it is infured, the infurer is * ‘ 

liable : but if all thoughts of the voyage be laid afide, and the 

fhip lie there, five, fix, or {even years, with the owner’s privity, 

it (hall never be faid the infurer is liable •, for it would be to 

lubject him to the whim and caprice or the owner. 

n 2 This 
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Camden ». 
Cowley f 
I Black. 
4 * 7 * 


This was an a&ion on a policy of infurance on a (hip, at and 
from Jamaica to London . The fiiip had alfo been infured from 
London to Jamaica generally, and was loft in coafting the ifland* 
after (he had touched for fojne days at one port there, but before 
(he had delivered all her outward-bound cargo at the other port'? 
of the ifland. This was an a&ion on the homeward policy ; 
and in order to (hew when the homeward bound riik commenced, 
it was neceflary to (hew at what time the outward-bound riik 
determined \ and the jury, which was fpecial, after an examina¬ 
tion of merchants as to the cuftom, by their verdift decided* 
that the outward rifk ended when the (hip had moored in any 
port of the ifland, and did not continue till (he came to the laft 
port of delivery. 


In the Trinity term following, a motion was made for a new 
trial, but it was refufed; becaufe it had been thoroughly triedj 
and no new light could be thrown upon it, Although Lord Mans - 
field faid, the inclination of his opinion at the trial was the con¬ 
trary way. Mr. Juftice Wilmot thought the conftruftion put 
upon the policy by the jury was the right one. 


Barrafs », 
The London 
Aflurancc. 
Sittings 
after Hilary 
1782, at 
Guildhall. 


In a (imilar cafe, Lord Man field laid down the fame do&rine 
to the jury, namely, that the outward rifk upon the Jhip ended 
twenty-four hours after its arrival in the firftport of the ifland 
to which it was deflined: but that the outward policy upon 
goods continued till they were landed. 


Leigh v. 

Mather, 

Sittings dt 

Guildhall, 

after Mi. 

•haelmaa 

Term, 

* 795 * 


The doftrme contained in the two laft cafes has me 
with material confirmation in a modern decifion. It was an 
action upon a policy of affurance on the Jhip Pallifer , and on 
goods on board thereof, on a voyage at and from Georgia to Ja» 
maica. The (hip arrived in Montego Bay, and moored at anchor t 
and there alfo the agent of the plaintiff fold and delivered the 
greateft p^rt of the cargo to Meffrs. Adams and Hatton, merchants 
there. The captain then entered into a charter-party with Adams 
and Hatton , to proceed from thence to Si. Anne *s, and there to 
take in a cargo for London . After unloading the greateft part of 
the cargo at Montego Bay, and remaining there a month, it was 
verbally agreed that th^remainder of the cargo (which was lum¬ 
ber) (houid be carried as ballad to St. Annd s, and accordingly 

the 
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the veffzl, after taking in fome fuftick, proceeded towards St, ( 
Anne s, but was wrecked, and never arrived there. For the v 
plaintiff it was urged, that in fuch an infurance the fhip might 
go from port to port; and that, at all events, the goods were 
protected by the policy, till they iCcre all difcharged, and ffely 
landed. 

Lord Kenyon was clearly of opinion, and was confirmed in that 
opinion by a Special Juiy, to whom his Lordlhip particularly 
referred upon this occafion, that the rifk on the Jbip ceafed, after 
Jhe had been mooted at anchor twenty four hours in the firjl port of 
the illand ,for the purpofe of unloading: and the fadls difclofed in 
this cafe having manifefted that Montego Bay was alfo the original 
deftination of the cargo, and that its not being wholly delivered 
there was only prevented by a new agreement, the loft of the goodi 
cannot be recovered under this policy of infurance. A (hip in¬ 
jured to Jamaica generally cannot be permitted to go round the 
whole illand, from port to port, for the purpofe of unloading her 
cargo, efpecially where, as in this cafe, the owner of (hip and 
goods is the fame perfon. The plaintiff was nonfuited. 

But the great and leading cafes, upon que(lions of conftruc- 
tion, are two, Tiernay v. Etherington, and Felly v. the Royal 
Exchange Affurance Company: the former determined by Lord 
Chief Juftice Lei , and the latter by Lord Mansfield, In thefe 
cafes, the principles which aTe to be obferved in the conftruclion 
of policies are fo fully confidered, and the application of them 
to the particular circumftanccs of the different cafes is made 
with fq much accuracy and perfpicuity, that they are to b e 
regarded as the pole ftar to dire£l our enquiries upon all fimilar 
occafions. 


The firft of thefe caufcs was an rnflion upon a policy of in¬ 
furance “on good*, in a Dutch (hip, from Malaga to Gibraltar, 
“ anc * at an d from thence to England and Holland, both, or 
“ cither: on goods, as hereunder agreed, beginning the ad- 
venture from the loading, and to continue till the (hip and 
«« goods be arrived at England or Holland, and there fafely 
“ landed.” 7 he agreement was, “ that upon the arriv.il of the 
" (hip at Gibraltar, the goods might Se unloaded, and re-fliippcd 
f? in one pr more Briti/h (hip or (hips for England ami Holland , 

. H * mvi 
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t *** . P-* are< i in evidence, that when the (hip came to Gibraltar , the 

goods were unloaded, and put into a fiore Jbip, (which it wa» 
proved was always confidered as a warehoufe,) and that there 
was then no Briti/l (hip there. Two days after the goods weTe 
put into the (lore (hip, they were loft in a ftorm. The queftion 
was, whether this was a lofs within the conftruftion of thc t 
policy ? 


Lee, Chief Juftice.—“ It is certain, that in the conftruction 
of policies, the JlriElum jus or apex juris , is not to be laid hold 
of': but they are to be conftrued largely, for the benefit of trade, 
and for the infured. Now it Teems to be a drift conftruftion, 
to confine this infurance only to the unloading and re-ihipping, 
and the accidents attending that aft. The conftruftion fliould bfc 
according to the courfe of trade in this place ; and this appears to 
be the ufual mode of unloading and re-(hipping in that place, viz. 
that when there is no Britifu (hip there, then the goods are kept 
in (lore (hips. Where there is an infurance on goods on board 
fuch a (hip, that infurance extends to the carrying the goods to 
ihore in a boat. So, if an infurance be of goods to fuch a city, 
and the goods are brought in fafety to fuch a port, though dif- 
tant from the city, that is a compliance with the policy ; if that 
be the ufual place to which the (hips come. Therefore, as here 
is. a liberty given of unloading and re-(hipping, it muft be taken 
to be an infuring under fuch methods as are proper for unloading 
and re- (hipping. There is no negleft on the part of the infured, 
for the goods were brought into port the nineteenth, and were 
loft the twenty fecond of November. This manner of unloading 
and rc*(hippitig is to be confidered as the neceflary means of at¬ 
taining that, which was intended by the policy; and feems to 
be the fame, as if it had happened in the aft of unfiiipping 
from one (hip into another. And as this is the known courfe of 
the trade, it fcems extraordinary, if it was riot intended. This 
is not to be confidered as a fufpenfion of the policy ; for as the 
policy would extend to a lofs, happening in the unloading and 
re-{hipping from one (hip to another, fo any means to attain that 
end come within the meaning of the policy.” The plaintiff had 
a verdift. 


Afterward| 
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Afterwards anew trial was moved for; but it was refufed’by 
Lee, Chief Juflice, Mr Juftice Chappie, and Mr. Juftice Deni/on, 
againft the opinion of Mr. Juftice IVright* 

The next of thefe caufes came before the court upon a cafe 
referved for their opinion, after a trial and verdi& for the plain¬ 
tiff, at Guildhall , before Lord Mansfield . It was an a£tion of 
covenant upon a policy of infurance. 

The cafe ftates, that the plaintiff, being part owner of the fhip 
Onflow , an Eafi India (hip, then lying in the Thames, and bound 
■on a voyage to China , and back again to London, infured it 
“ at and from London, to any ports or places beyond the Cape of 
" Good Hope, and back to London , free from average under ten 
4t per cent . upon the body, tackle, apparel, ordnance, munition, 
“ artillery, boat, and other furniture of and in the faid fhip: be- 
“ ginning the adventure upon the faid fhip from and imme- 
“ diately following the date of the policy, and fo to continue 
* and endure until the fliip dull be arrived as above, and there 
« anchored twenty-four hours in good fafety.” The perils 
^mentioned in the policy were the common perils, viz. u of the 
** feas, men of war, fire, tffr.” The fhip arrived in the river 
Canton , in China ; where (he was to ftay to clean and relit, 
and for other purpofes. Upon her arrival there, the fails, yards,* 
tackle, cables, rigging, apparel, and other furniture, were, by the 
captain’s order, taken out of her, and put into a warehoufe, or 
ftorehoufe, called a bank-faul, built for that purpofe on a fand 
bank, or fmall ifland, lying in the faid river, near one of the 
banks called Bank-faul Ifiand, in order to be there repaired, kept 
dry, and preferved, till the fliip fliould be heeled, cleaned, and 
refitted. Some time after this, a fire broke out iu the bank-faul, 
belonging to a Swedifh (hip, and communicated itfelf to another 
bank-faul, and from thence to that belonging to the Onflow, and 
confumed the fame,.together with all the fails, yards, be¬ 
longing to the Onflow that were therein. The cafe ftates fur¬ 
ther, that it was the univerful and well known ufage, and ha* 
been fo for a great number of years, for all European fhips, 
which go a China voyage, except Dutch (hips, (who for fome 
years paft have been denied this privilege by the Cbinefe, and 
who look upon fuch denial as a great lofs,) when they arrive near 
this Bank-faul Ifiand, in the river Canton , to unrig the (hips, and 
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chat, to take out their fails, yards, tackle, cables, tigging, apparel, and 
, 11 ' other furniture; and to put them on (hore.in a bank-faul, built 

for thatpurpofe on the faid ifland (in the manner that had been 
dpne by the captain of the Onflow, on the prefent occafion) in 
order to be repaired, kefrt dry, and preferved, until the (hips 
(hould be heeled, cleaned, and refitted. The cafe adds, that ft) 
doing is prudent, and for the common and general benefit of 
the owners of the (hip, the infurers, and infured, and all perfons 
concerned in the fafety of the (hip. The (hip arrived from her 
faid voyage in the Thames , having been again rigged, and put in 
the belt condition the nature of the place and circumftances of 
affairs would permit. The queftian for the opinion of the*court 
was, whether the infurers arc liable to anfwer for this lofs, fo 
happening upon the bank-faul, within the intent and meaning 
of this policy ? 

The court, after a foleinn argument, tpok time to confide* 
the quuftion, and then Lord Mansfield delivered the unanimous 
ppiniou of the court for the plaintiff. 

Lord Mansfield .— c ‘ By the exprefs words of the policy, the 
defendants have infured the tackle, apparel, and other furniture 
of the Onflow, from fire, during the whole time of her voyage, 
until her return in fafety to London , without any rellri&ion. 
Her tackle, apparel, and furniture, were inevitably burnt in 
China , during the voyage, before her return to London. The 
event then, which has happened, is a lofs within the general 
words of the policy; and it is incumbent upon the defendant 
to (hew, from the manner in which this misfortune happeued, 
or from other circumftar.ccs, that it ought to be conftrued a 
peril, which they did not undertake to bear. If the chance be 
varied, or the voyage altered, by the fault of the owner pr mat¬ 
ter of the (hip, the infqrer ceafes to be liable; becaufe he is only 
underftood to engage that the thing (hall be done fafe from for¬ 
tuitous dangers, provided due means are ufed by the trader to. 
attain that end. But the mafter is not in fault, if what he did 
was done in the ufual courfe, and for juft reafons. The infurer, 
in eftimating the price at which he is willing to indemnify the 
trader againft all rifles, muft have under his confideration the 
nature of the voyage to be performed, and the ufual courfe and 

manner 
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manner of doing iu Every thing done in the ufual courfe ipud CHAP, 
have been forefeen, and in contemplation at the time he engaged; If * 
he took the riik, upon a fuppofition, that what was ufual or ne» 
cefiary ihould be done. In generali what is ufually done by 
fuch a ihip, with fuch a cargo, in fucK a voyage, is underdood 
to be referred to by every policy, and to make a part of it, as 
much as if it were expreffed. The ufage, being forefeen, is 
ratheT allowed to be done, than what is left to the mailer's dif- 
cretion, upon unforefeen events: yet if the mailer, ex juftd caufd , 
go out of the way, the infurance continues. Upon thefe prin¬ 
ciples it is difficult to frame a queftion, which can arife out of 
this cafe, as dated. The only objection is, that they were burnt 
in a bank-faul, and not in the ihip ; upon land, not at fea, or 
upon water : and being appertincnt to the ihip, lodes and dan¬ 
gers aihorc could not be included. The anfwer is obvious: Fird, 
the words make no fuch diftin&ion: Secondly, the intent makes 
no fuch diftin&ion. Many accidents might happen at land, even 
to the ihip. Suppofe a hurricane to drive it a mile on ihore; or 
an earthquake may have a like effe£l; fuppofe the (hip to be 
burnt in a dry dock, or fuppofe accidents to happen to the tackle 
Upon land, taken from the fliip, while accidentally and occafion- 
ally refitting, as on account of a hole in its bottom, or other 
mifchance: thefe are all poffible cafes. But what might arife 
from an accidental repair of the ihip is not near fo ftrong as a 
certain, neccflary co’nfequence of the ordinary voyage, which 
the parties could not but have in their dire£l and immediate con¬ 
templation. Here the defendants knew that the (hip* mud be 
heeled, cleaned, and refitted, in the river of Canton: they knew 
that the tackle would then be put in the bank-faul: they knew 
it was for the fafety of the (hip, and prudent that they ihould 
be put there. Had it been an accidental neceffity of refitting, the 
mailer might have judified taking them out of the ihip, ex jujid 
caufd: but defcribing the voyage is an exprefs reference to the 
ufual manner of making it, as much as if every circumilance was 
mentioned. Was the chance varied by the fault of the mailer ? 

It is impoffible to impute any fault to him. Is this like a devia¬ 
tion ? No : *tis ex jujid caufd , which always excufes. Had the 
infurers in this cafe been aiked, whether the tackle ihould be 
put in the bank faul ? they mud, for their own fakes, have in- 
fided that it ihould. They would have had reafon to complain, 
if, from their not being put there, a misfortune had happened. 

. In 
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»■ m J mm i fault would have varied the chance. They have taken a price 
for (landing in the plaintiffs place, as to any lodes he might fuf- 
tain in performing the feveral parts of the voyage, of which this 
was known and intende'd to be one. Therefore, we are all of 
opinion, that in every light, and in every view of this cafe, in 
reafon and juftice, and within the words, intent, and meaning 
of this policy, and within the view and contemplation of 
the parties to the contrail, die infurera are liable to anfwer for 
this lofs.” 

Brough *. 

4 Term r! This cafe has (mce been confirmed by Lord Kenyon, and the 
ac6. See whole court of King’s Bench. 

polr tor ano- ° 

tier point. 

Noble and So alfo in another cafe, the fame principles were adhered to, 
Ken noway, and the fame rule of decifion was adopted. The infurance was 
Ootitf. 4<;z. upon the (hips the Hope and the Anne, at and from Dartmouth 
to Waterford, and from thence to the port, or ports, of difeharge, 
on the coaft of Labrador, with leave to touch at Newfoundland, 
and upon any kinds of goods and merchandizes ; and alfo on 
the (hips, till they (hould be arrived at their port of difeharge, 
and (hould have moored at anchor twenty four hours , and on the 
goods until the fame Jhall be there difebarged, and fafely landed. By 
- a claufe in the policy, money advanced to the filhermen was in- 
fured. The Anne arrived fafe on the coaft of Labrador on the 
22d of June, and the Hope on the 14th of July 1778. From 
the time of their ariWal, the crews were employed in (idling, and 
had taken out none of their cargoes, except at leifure hours 
(partly on Sundays) fuch things as were immediately wanted. 
On the 3 3th of Augujl, an American privateer entered the har¬ 
bour, and took both the veflels, there being at that time nobody 
on board either of them. The allion was brought to recover 
the value of the goods. The defence was, that there had fieen 
an unneceffary delay in unloading the cargoes, in confequence of 
which they had been expofed to capture, and that the under¬ 
writers ought not to be liable for what had happened from the 
negligence of the infured. The plaintiffs refted their cafe on 
the words of the policy, and the ufage of the trade. They 
called the captain of the Anne, who fwore, that he had been 
tKic fame voyage three times in the three laft years, and that they 

■ had 
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toad proceeded ill the fame manner during each of the voyages; C H A p. 
that he did not think the plaintiffs had warehoufes fufficient to , 111 , 

have held the goods if they had been landed.; and that there 
were no fettlements on the coaft of Labrador, but thofe belong¬ 
ing to the plaintiffs. One of the failors furore to the fame effe&* 

The plaintiffs then called one French, to prove the cuftom of the 
Newfoundland trade. This evidence was obje&ed to j but Lord 
Mansfield admitted it, and the witnefs fwore, that, in the New¬ 
foundland trade, it is cuftomary to keep their goods on board 
feveral months, and that foraetimes they have part of their 
homeward cargo of fifli, and part of their old cargo on board, 
at the fame time. That the firft object is to catch fifti, and they 
unload only at times when they cannot fifli. The old cargo 
being chiefly fait and provifions, it is taken out gradually for 
curing the fifh, and for confumption. The teftimony of this 
witnefs was confirmed by one Newman. Neither Newman nor 
French had been at Labrador . Mr. Hunter was then called, who 
proved, that fome years fince, he ufed to fend veflMs of his 
own, and alfo chartered veffels to Labrador, and that it was 
ufual, in chartering veffels, to ftipulate that they fhould have 
(ixty days allowed for difeharging. That he apprehended they 
were oftentimes longer in fa&, and that it was not fo e fy to 
difeharge a cargo at Labrador as at Newfoundland. Upon this 
evidence a verdi£I was found for the plaintiffs, and in the fuhu 
fequent term the defendant moved to fet it afide, which was 
not granted. 

Lord Mansfield. —“ The trade of fifhing on the coaft of New¬ 
foundland,tfyeciaMy from the weft of England, has been known and 
praftifed for many years. Since the treaty of Paris, a new trade 
has been opened to Labrador . The infufance htre is on the 
fliip9, and on the goods till landed. The defendant fays, the plain¬ 
tiffs have been guilty of an unreafonable delay in landing. That 
queftion was to be tried'by the jury, and could only be decided 
by knowing the ufual pra£lice of the trade. Every underwriter 
is prefumed to be acquainted with the practice cf the trade he injures, 
and, that, whether it is recently efiablijhed or not. If he does not 
know it, he ought to inform himfelf. It is no matter if the ufage 
has been only for a year. This trade has cxifted, and has 
been conduced in the fame manner for three years. It is well 
known, that the fifliery is the objeft of the voyage, and the fame 
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fort of fifliing is carried on in the fame way at Newfoundland . | 
ftill think the evidence on that fubjeft was properly admitted, to 
(hew the nature of the trade. The point is not analogous to a 
common law cuftora.” 

Mr. Juft ice BulUr. —“ I think there was fufficient evidence, 
without calling in aid the ufage of the Newfoundland trade; for 
it appeared on the face of the policy, that the filhery was the 
purpofe of the voyage: but I think the evidence obje£fced to was 
properly admitted. If it can be (hewn, that the time would 
have been reafonable in one place, that is a degree of evidence to 
prove that it was fo in another. The effect of fuch evidence 
may be taken offby proof of different circumftances. It is very 
true, that the cuftom of one manor is no evidence of the cuftom 
of another; that has been determined in many cafes : but the 
point here is very different; it is a queftion concerning the na¬ 
ture of a particular branch of trade.” 



Since Lord Ellenborough was Chief Juftice of the King’s Bench , 
a cafe arofe in which hisLordfhip and the other judges very fully 
confidered * the rules which arc to govern the conftru&ion 
of policies of mturance, and the effect of written words upon 
the ufual printed form of this fpecies of contniQ. 


Kobertfon 
▼- French. 

4 Eaft, 150. 


It was an action on a policy of insurance, “ loft or not 
ft loft, at and from (a) ally any, or every port and place where 
ft and whatfoever on the coafl of Brazil, and after the I'jth 
•t d a y of September to the Cape of Good Hope, upon any kind o* 
*f goods and merchandizes, and alfo upon the body, &c. of the 
** (hip, Cheferfield, &c. beginning the adventure upon the faid 
u goods and merchandizes from the loading thereof, aboard the 
ft faid (hip at all, any , cr every port and place where or whatfoever 
11 on the coafl of Brazil , and from the i'jth September 1800, and 
ft upon the faid (hip, &c. in thefame njanner ; and fo (hall con- 
<1 tinue and endure during her abode there, upon the faid fhip, 
ft &c.; and further until the faid fhip, &c. and goods, &c. (hall 
•f be arrived at Simon’s Bay or Table Bay, both or either, with liberty 
ft to call at St. Helena , or elfewbere, upon the faid fhip, &c. and 
ft upon the goods, &c. until the fame be there difeharged, at 
f f the rede of four guineas per cent, to return three pounds ten JbiL 


(„) The written puts of the poliejr are printed iniulicki. 
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f< lings, Jbouli the Jhip have arrived or this rijk otherwife have C H A P- 
“ ceafed, on or before the 17 th of September By a memorandum 
the (hip, goods and freight were all valued. This is the * 

whole of the policy that feems to me to be material; the fa£fcs 
touching this part of the cafe were, that the goods were taken 
in at the Cape of Good Hope , and the (hip went from thence in 
February 1800, to Benguela , on the coaft of Africa, and after* 
wards to St, Catharine's, on the coaft of Brazil, on the 30th of 
May, then to Rio Janeiro on the 27th July, (laid there upwards 
of two months, and remained on the coaft till the latter end of 
November, when on fufpicion of illicit trading with the Spanijh 
enemy, (he was taken pofleflion of by fomeof His Majefty’s (hips 
of war, and carried again to the Cape, 'with the original cargo on 
board (but none was ever taken in at Brazil), where (he was 
libelled by the captors in the Vice-admiralty’ court there, 
on which the allured abandoned to the underwriters; and the 
(hip, after being liberated by the fcntence of the court, was fold 
there, and has fince arrived in England. The queftion, on thispart 
of the cafe was, whether as no goods were ever loaded at Brazil , 
neither (hip or goods were covered by the policy in qupftion. The 
only cafe referred to in the argument at the bar was Hodgfou v. 

Richardfcn, 1 Black. Rep. 463. (port. Chap. “Of Fraud in 
Policies.”) The court decided againft the claim of the plaintiffs, 
thus holding that the policy never attached, as no goods were 
loaded at Brazil. In delivering the judgment of the court, 
upon a rule to enter a nonfuit, amongft other toplcks, the fol¬ 
lowing general rules in the* conftruclion of policies, was laid 
down by Lord ElUnborougk. Secondly, It has been argued that 
the policy on this (hip and cargo never attached, the adven¬ 
ture of the cargo being by the terms of the policy made to 
commence from the loading the goods aboard the (hip on the 
coaft of Brazil ; an event which, as it was contended by the 
defendant, never happened, inafmuch as the goods were not loaded 
there, but at the Cape of Good Hope. It was alfo contended, 011 
the part of the defendant, that the adventure on the (hip being 
by the terms made to begin in the fame manner with that ou the 
goods, could of courie have no commencement, if that on goods 
never attached. ' In the courfe of the argument, it feems to 
have been aflumed that fome peculiar rules of conftruSion 
apply to the terms of a policy of affurance which are not equally 

applicable 
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chat, applicable to the terms of'other inftruments, and [in all other 
t 3L t cafes : it is therefore proper to ftate on this head, that the fame 
rule of conftrudion which applies to all other inftruments applies 
equally to this inftrument of a policy of infurance, namely, that it 
is to beconjlrued according to its fenfe and meaning , as collected in the 
firjl place from the terms ufed in it, which terms are themfelves to 
be underftood in their plain, ordinary and popular fenfe, unlefs 
' they have generally in refpeEl to the fubjeR- matter , as by the known 
ufage of trade, or the like, a quired a peculiar fenfe diflinEl from 
the popular fenfe of the fame words ; or unlefs the context evidently 
points out that they mujl , in the particular injiance , and in order to ffac¬ 
tuate the immediate intention of the parties to that contrary be under- 
food in feme other fpecial and peculiar fenfe. The only difference 
between policies of affurance and other inftruments in this 
refped, is, that the greater part of the printed language of 
them, being invariable and uniform, has acquired from ufe and 
pradice a known and definite meaning, and that the words 
fuperadded in writing (fubjed indeed always to be governed 
in point of conftrudion by the terms and language with which 
they are accompanied) are entitled neverthelefs, if there Jlmild 
he any reafonable doubt upon the fenfe and meaning of the whole , to 
have a greater effed attributed to them than to the printed words, 
jnafmuch as the written words are the immediate language and 
terms feleded by the parties themfelves for the expreffion of 
their meaning, and the printed words are a general formula, 
.adapted equally to their cafe, and that of all other contrading 
parties upon fimilar occafions and fubjeds. His Lordfliip, then, 
after a very nice, critical and grammatical difcuffion of the words 
ufed, faid, “ 16 there any thing to be found in the policy which 
affigns to thefe words a fenfe apparently different from the ordi¬ 
nary grammatical fenfe of them ? And looking as we are 
obliged to do to the policy, and to the policy alone, in order to 
rolled the intention of the parties as to the commencement and 
duration of the adventure thereby proteded, we cannot feel our- 
felves at liberty to disjoin in point of effed and conftrudion 
the words “ at ally or any port or place on the coajl of Brazil ,” 
from the words, * c from the loading thereof aboard the faid Jhipf 
by which they are immediately preceded, ^nd with which by 
immediate context they appear to us to be neceffarily united. 
If the fame words had not been tjius incorporated with the 
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body of ihe text of the printed words, and made to form there- chap. 
with one entire and continued chain of words, and one un- f 
broken fentence of intelligible expreflions, all applicable to the 
fame fubje&-matter, it might hare been open to us to have 
given them a different meaning, and toTiavc confidered them as 
words written in the margin of the policy (and applying there¬ 
fore indefinitely to the whole of the policy, and not to any par¬ 
ticular part of it) are ufually confidered ; that is, as controul- 
ing the fenfe of fuch parts of the printed policy to which, in 
found conftru&ion, and by reafonable reference, they may ap¬ 
pear to apply. As for inftance, where the word Jbip is written 
in the margin of the policy, or freight or goods : in fuch cafes, 
the general terms of the policy, applicable to other fubje&s, be- 
fides the particular one mentioned in the margin, are thereby 
confidered as narrowed in point of conftruCfion to that one. 

And this is done in cafes where the fubje& meant to be infured 
is (till more remote from “ (hip and goods,” the only fubje&s 
of infurance in the printed policy ; namely, where the objeft -of 
infurance, as declared by the marginal memorandum, is, money 
lent on bottomree , or at refpondetitia , or the like: the meaning of 
which marginal memorandum may be tranflated thus: vye 
mean to infure the fubje& fo named, “ freight,** for inftance, 
arifing or accruing during the limits of the voyage within de- 
fcribed, from the carriage of goods on board the fhip named 
againft the perils within enumerated, and upon the premium 
herein fpecified. In other words, we ^dopt the general lan¬ 
guage of the policy, as far as it may ferve to effectuate this ob¬ 
ject, and no further/* The rule for entering a nonfuit, in the 
particular cafe, was made abfolute. But I have given thus 
much of Lord Ellenborough 's argument, not fo much for the 
decifionof the particuhi eif*, as for the importance, of the rules 
of conftru&ion, which his Lcrdfhip has; in many inftances, con¬ 
firmed, and in all fo clearly elucidated. 


Although the decifions in all the above eaufes, notwithTland - 
Ing the vaft variety of circumftances that are to be found in 
them, are fo uniform in principle ; and although we find, that 
the learned judges make a conftant reference to the ufage of 
trade 5 yet in no inftance whatever has this been fo apparent as 
in the cafes of infurance upon Erf India voyages, in which the 
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infurers have been held liable, not only for events which majr 
poffibly happen from the port of difcharge to that of delivery ; 
but alfo for all intermediate or country voyages, upon which the 
fhip may be difpatched by the order of the council of any of the 
Eafl India Company’s Settlements abroad. 

It is not that, in thefe cafes, the judges have given a greater 
latitude to the ufage of trade, than in any other; but becaufe, 
from the great variety of cafes that hate arifen upon the fubjeft, 
the ufage with regard to the Eafl India voyage is more notorious, 
and better eftabliftied than in thofe where the queftion has but 
Seldom occurred. The grounds and reafons of fuch decifions 
feem to have been the terms in which all the printed charter- 
parties of the Eafl India Company are conceived. By thofe 
charter parties, liberty is given to prolong the fliip’s (lay for a 
year; befides which, it is very common by a new agreement to 
detain her a year longer: and the longer a ihip is kept, it is the 
more beneficial to the owners. The words of the policy, too, 
are adapted to this ufage, being without limitation of time or 
place, and without any reference to the firft voyage particularly 
mentioned in the charter party. Thefe charter parties, being 
printed, are matter of public notoriety; and are fo generally 
and univerfally known, or may be fo, by an enquiry at the India 
Houfe l that the chance of her ftay is always one of the rilks in- 
fured: and both the infured and infurer mull be fuppoftd 
to be fully apprized qpd fufficiently conufant of it. Indeed, 
the underftanaing of the policy depends fo much on the 
courfe and ufage of the EaJl India trade, that it feems to be 
contradi&ory to the policy to fay, that the underwriter did not 
underwrite for a country voyage. 



All thefe principles were fully laid down by Lord Mansfield 
in a very few years after he took upon him the adminrftration of 
juft ice in this country; and they have been frequently recog¬ 
nized, and invariably purfued in a multitude of decifions upon 
fuch policies fince that time. The learned chief juftice, when 
he laid down thefe rules, as the ground of his then opinion, 
and as the guide of future decifions, faid he did fo, becaufe 
the court efteemed this to be the moft convenient way of deter¬ 
mining the queftion: for whoever ihould thereafter infnre on aif 
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Bajl India (hip would know, that he infured the contingencies; 
and might take proper precautions againft them, if he pleafed. 

Whereas if every perfon (hould be obliged to open to the infurer 
all the groands of his expectations about the (hip’s continuance 
in the Eajl Indies, or coming to England, it might produce great 
litigation and confufion in cafes ariiing upon thefe policies. 

The cafes, in which thefe principles as to Eajl India voyages Salvador r. 
were firft fettled, were the nine caufes tried upon the (hip Win- 
.chelfea, an Eajl Indiaman ; in all of which the policies were the 1707* 
fame, the parties only being different; and all of which were 
at firft tried with various fuccefs; but the nine verdi&s were 
ultimately uniform for the plaintiffs, the infured, sgainft the 
underwriters. 

The charter party was in the ufual printed form, and con¬ 
tained a claufe, empowering the company’s fervants abroad to 
detain the (hip a year longer, if they pleafed, than the time 
originally limited by the charter party. The infurance was in 
thefe words, “ at and from Bengal, to any ports or places what- 
“ foever in the Eajl Indies, Chinn, Perfia, or e!ft-where, beyond 
<( the Cape of Good Hope, forwards and backwards, and during 
“ her flay at each place, until her arrival at London , on money. 

On the 25th of March 1762, the (hip failed ; on the 
nineteenth of September, in the fame year, (he arrived at Bombay • 
and early in the November following, ihe left Bombay the firft 
time. The (hip arrived at Calcutta in Bengal, on the fifth of 
March 1763 ; and on the twenty-eighth of the fame month, the 
prefident and council of Bengal entered into a new agreement 
with the capiain, reciting, that the charter party would expire 
on the eleventh of February 1764, but that the prefident and 
council, finding-it expedient to detain the (hip in India, and 
being dtfirous of having the time limited in the char cr pirty 
prolonged, &V. the iddenture therefore witnefleth, that the 
captain lets the fhip to freight for one whole yaar from the faid 
eleventh of February 1764. The (hip arrived at Bombay a fccond 
time in July 1763 : in December following, (he again failed for 
Betigal, and arrived there early in 1764 ; on the nineteenth of 
March ip tfyat year (he left Bengal, in order to proceed for Bern- 
lay, and on the twenty-firft of that month, fubfequent to the ex¬ 
piration of the old charter party, the fliip was loft. On the 
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CHAP, third of April 17^4, Mr. Hume , the plaintiff in fcveral of thefe 
atlions, received a letter from the captain, dated the fourteenth 
of April 1763, inclofing a copy of the new agreement; which 
letter was publicly read in a coffeehoufe. The next day after the 
receipt of the letter, fome infuram.es were made by Mr. Hume, 
On the 17th of July 17641 other infurances were etfedted by 
Mr. Hume, and all the other infurances were made, after the 
captain’s letter, of the fourteenth of April 1763, had been re¬ 
ceived and publicly read in a coffeehoufe. 

The couTt, after laying down all thofe principles above flated, 
refpe&ingthe notorious ufage of this branch of trade, enlarged 
upon the circumftances peculiarly diftinguifhing thefe caufes. 
« No mention was made, or quellion afked, at the time of un- 
« derwriting, when the (hip was chartered; when (he failed 
« from England; when fire arrived in India ; whether (lie was 
*« detained a year according to the provifo in the charter party : 

and yet her continuance in the Eafl Indies depended upon all 
« thefe faffs. If they ought neceffarily to bedifclofed, the po- 
« licy was void, to'the knowledge of 'the underwriters, at the 
« time they took the premium. The evidence in all the caufcs 
«« was very ftrong, that her (laying a year longer, if known, 
« would not have varied the premium. This (hip was infured 
m at the fame premium after the prolongation of her (lay in 
« India was known. None of the defendants defired to be off, 
« after they knew that an account of the new agreement had 
«« been received in England upon the third of April 1764, which 
« was notorious to them,all, before the intelligence of her lofs, 
« which came in the October following. So that if there had 
** been any force in the objection, it would have been waved by 
« the acquiefcence of the underwriters, after they were fully ap- 
« prized of the whole.” 

Gnprj ▼. So alfo, in an aftion upon a policy on the goods, fpecie, 
B h, R Trir “ an< * e ^ e ^ 8 » P^ aintl ^» on hoard the (hip on her voyage 

34 Cec.jJL « from .London to Madras and China, with liberty to touch, (lay, 
« and trade, at any ports or places whatfoever,” a fimilar 
queftion arofe upon the following fafts. When the (hip arrived 
at Madras , (he was too late to go to China that year; upon 
which (he was employed by the council there to go from Madras 
to Bengal to fetch rice, which voyage flic performed once, and, 

ia 
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tn attempting to perform it a fecond time, was loft, 
found a verdict for the plaintiff. 

A new trial was afterwards moved for on two grounds, one of vide fupra, 
which only is material here, that thefe intermediate voyages 
were not infured under the policy j for that the words ** to other »*»« 
« touch, ftay, and trade at any ports or places whatfoever,” 
only meant, to give a licence to ftay at fuch places as it fliould 
be neceflary to Hop at in the coin fe of the voyage. 


6j 

The jury chap* 
it. 


Lord Mansfield. —" To underftand this policy you muft refer 
to the courfe of trade to which it relates. What is the courfe' 
of trade with the £ \ft India Company ? If an India (hip come to 
Madras too late in the feafon to proceed to China y the council 
employs her in an intermediate voyage. It Is beneficial to all 
parties fo to employ her j the underwriters are perfectly well 
acquainted with this ufage, and are bound to take notice of it. 
before the year 1780, it was ufual to infure both the outward 
and homeward bound voyage in one policy, and then the word* 
“ backwards and forwards” were inferted: but fince that time, 
they have feparated the infurance, and infure the outward voyage 
in a diftinft policy. The policy in queftion differs from others; 
becaufe it contains a permiflion to trade, as well as to touch and 
flay at any ports or places, which is not ufual in policies of this 
nature : for in general they only permit them to touch and Jhty t 
which words can only be intended to give a permiflion fo to do, 
if neceflity oblige them; bat to touchy flay t and trade t are words 
fo large, that they feem to include the intermediate voyage. It 
would narrow the confirmation.very much, indeed, to fay that 
the policy relates to thofe places only, at which they (hall flop in 
the voyage. The words made ufe of certainly take iti the inter¬ 
mediate voyage; and the ufage of trade confirms this conduc¬ 
tion.” The confequence of this opinion was, that the verdi& of- 
the jury was held to be right. 


So alfo, in an aftion on a policy of infurance Upon the (hip’ FVqu^arfoa 
Blandford , « at and from London to Madras and Bengal , begin- b.r^TiV 
c< ning the riOc upon the faid (hip, lie. at London , and fo to con- *S Oeo.m. 
* tinue till the arrival of the faid (hip at Madras and Bengal , 
h with liberty to touch and (tty at any port or place in this 
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" voyage:** the fa£ts were thefe. The Blandford arrived at 
Madras where her cargo was unloaded, by order of the pre- 
fidency; (he was then fent for rice to Vifagipatnam , and by an 
entry in the council book, her voyage to Bengal is faiJ to be 
poftporied. That part of her outward-bound cargo, which was 
intended for Bengal , was fent thither in the Lord Mulgrave, and 
afterwards the Blandford was fent to Bengal in ballad, and was 
taken in the pafiage* for which lofs this action was brought. 
At the trial, Lord Mansfield thought the words in the policy 
would not admit of fuch a latitude of conftru&ion, as to take in 
the intermediate voyage, the words being much narrower than 
\hofe in Crtgory v. Chrijlie: upon which the plaintiff was non- 
fuited. 


However, in the following term, when a motion was made 
to fet afidc the nonfuit, his Lordlhip faid, “This is vjlicy on 
** the (hip: it is an India voyage ; and the ufage as to the inter- 
“ mediate voyages is notorious to both parties; and the con- 
“ tra£l refers to it. The infurance here is from London to 
** Madras and Bengal. What is the ufage of the trade ? That 
** when the (hips arrive at Madras , the council may fend them 
*« elfewhere.**—The other judges concurred and the rule for 
fctting afide the nonfuit was made abfolute. 

From thefe cafes it is evident, that in the con(lru£lion of 
Bafi India policies, whether the words be large and comprehen- 
five, as in Salvador v. Hopkins , and Gregory v. Chrijlie ; or re¬ 
strained and limited as in the laft cafe, the ufage of trade (hall 
always be confidered, and the intermediate or country voyages 
held to be infured. At the fame time, though the general rule 
be fo, the parties contracting may, by their own agreement, 
prevent fuch a latitude of conftru£tion; and fo Lord Mansfield 
faid in Salvador v. Hopkins. In order to do this, it is not necef- 
lary that exprefs words of exclufion (hould be inferted in the 
policy; but if, from the terms ufed, the court can collect that 
fuch was the intention of the parties, that conftruttion which 
is moil agreeable to their intention (hall molt afluredly prevail. 

Thus, in an action upon a policy, the voyage infured was 
deferibed in thefe words : “ at«and from Port L'Orient to Pon- 
« dicherry , Madras f and China , and at and from thence back 
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« to the Ihip’s port or ports of discharge in France, with liberty c H ^ p * 
«« to touch, m the outward or homnvard-bound voyage, at the ifles «_ —> 
“ of France and Bourbon , and at all or any other place or places 
“ what or wherefoever.” In a fubfcquent part of the policy 
there was this claufe, << and it (hall be lawful for the (aid (hip 
“ in this voyage, to proceed and fail to, and touch and (lay at 
“ any ports or places whatfoever, as well on thin fide as on the 
other fide of the Cape of Good Hope , without being deemed a 
t( deviation.” .The (hip arrived at Pondicherry , and after re¬ 
maining there one month, (he failed for Bengal, Inftead of going 
to China ; having wintered at Bengal, and received conGdtxablqr 
repairs, (he returned to Pondicherry g and having taken in a 
homeward-bound cargo, proceeded in her voyage back to 
L*Orient, but was taken by the Mentor privateer. The queftion 
in that cafe, as far as it is material to us in this part of our 
work, was, Whether the voyage to Bengal was infured within 
the conftruttioo 6f this policy ? The reporter of this cafe fays, Mr.Dou^l»r 
it was infilled, in the opening for the plaintiffs, that, under the 
general liberty given by the policy,.of touching at all places 
whatfoever, the veflel might go to Bengal, which, by the ope-, 
ration of thofe words, was as much part of the voyage as if it 
had been exprefsly named.—Lord Mansfield, however, having 
intimated a clear opinion, that the general words were, by; the 
expreflions of “ in jhe outward or homeward bound voyage,** and 
“ in this voyage,** qualified and r&ftrained fo as to mean alj 
places whatfoever in the ufual courfe of the voyage “to andfiom 
“ the places mentioned in the policy,** this ground was immediately 
abandoned, and never farther mentioned by the counfel for the 
plaintiffs in the progress of thefe caufes. 


But although the judges have been thus liberal in their con- 
(tru&ions of this contra-^, and have gone as far as poflible to 
effe£luate the intention of the parties; yet they have never ex¬ 
tended thofe equitable principles to fuch a length as to fiy, that 
when a man has infured one fpecies of property, he (hall recover 
damage which he has fullered by the lofs of a defeription of 
property different from that naired in the policy. Thus a man, 
who has infured a Cargo of goods, cannot recover und«r fuch a 
policy, the freight which he has paid for the c*r*ia;e of that 
cargo j nor (hall it be permitted to an owner of a (hip, who ^ ^ 
infurss the Jhip merely, to demand fatisfatfion for the lofs of 
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CHAP, merchandise laden thereon, or to afk from the infurers extra *#- 
t ]1, dinary wages paid to the feamcn , or the value of provifions cotifutned % 
by reafon of the detention of the Jhip at any port longer than 
. was expe&ed. 


Molloyjb.*. 
c. 7.1.8* 


Roccua de 
Aflecur. 
Not. 16. 


Such attempts have, indeed, been made, but they have always 
been refilled ; for to admit of fuch demands would introduce ail 
infinite variety of frauds, and would be repugnant to the moft 
fettled maxims of infurance law, and to the conftant praftice 
and ufage of trade. In Molloy it is faid, that if a merchant 
infure a (hip generally, and the (hip then happen to be laden, and 
if it afterwards mifearry, the infurer (hall not anfwer for the 
goods, but only for the (hip. This pofition (lands uncontra- 
di&ed by apy foreign writer ancient or modern, and is fupported 
by fcveral decifions of the firft authority in this country. 


Tle'cher »nd 
oihers t. 
Poole, Sitr. 
after Eaft. 

17 r u), before 
L'ird Mins- 
jjfld at 
Guildhall. 


In an infurance upon the Jhip Tartar at and from London to 
Newcafile and Marfeilles , and at and from Marfeilles to her dif- 
charging port or ports in the Wefi Indies ‘Jamaica excepted), the 
fa£ts were, that the (hip being di(In.fled bore away for Mi¬ 
norca, ‘and put into Port Mahon , where the captain obtained 
leave from the vice-admiralty court to have his (hip furveyed,in 
confequenre of which, (he was long detained \ and the a£lion 
was brought to recover the extraordinary wr.ges, and the provi- 
(ions expended during the detention for thefe repairs. 


Lord Mansfield was of opinion, that fuch articles as failors* 
wages and provifions expended, while a (hip is detained to refit, 
can never be allowed as a charge againft the infurer on the Jhip * 
and a vercift was accordingly given for the defendant. 


BaWe V. In another caufe, after a trial at Guildhall , a fpecial cafe was 
jyiuu^il- rc f erve d for the opinion of the court, dating, that this was 
jilujceo. a n a&ion upon a policy of infurance on goods at and from Nevis 
fa* t0 Brifiol. The (hip failed from Nevis ; but, before her arrival 

Brifiol , (he was captured and taken into Morlaix, and there 
condemned. An appeal was lodged in the parliament of Paris , 
where the fentence was reverfed, and the (hip and cargo were 


decreed to be reftored. Before the fentence of reftitution, the 
(hip and cargo had been fold; but the money was paid, the 

r.hnro-n* 
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charges of profccuting the appeal being deduced. The defend- ® p * 
ants have paid all the charges of the lint, and the falvage, except . 1 j 

the fum now in demand, which was paid by the plaintiffs, as 
owners of the goods, to the owner of the {hip for freight proratd 
itineris: and for which freight this a£tyon is brought on the po¬ 
licy on goods. 

* 

After time taken to deliberate, Lord Mansfield delivered the 
unanimous opinion of the court for the defendants: the item now 
in litigation, his lord (hip faid, is that which was paid for freight 
by the owner of the cargo to the proprietor, of the {hip pro raid 
itineris. The queftion is, Whether he can charge thefe under¬ 
writers for it ? As between the owners of the {hip and cargo, in 
cafe of a total lofs, no freight is due ; but as between them no 
lofs is total, where part of the property is faved, and the owner 
takes it to his own ufe. In this cafe, the value of the goods 
was reftored in money, which is the fame as the goods; and 
therefore freight was certainly due pro rate} itineris. But as be¬ 
tween the owners of the goods, and the underwriters upon the 
cargo, the latter have nothing to do with the freight. The owner 
of the {hip has a lien for his freight; but in a total lofs, literally 
fo called, no freight is due. In cafe of a lofs, total in its nature, 
with falvage, the owner of the goods may either take the part 
faved, or abandon ; but in neither cafe can he throw the freight 
upon the underwriters ; becaufe they have not engaged to indem¬ 
nify him againll it. 

This alfo was an a&ion on .a policy of infurance, which was 
on (ht fijip and goods from • fiend to Dominique. The following 
facls appeared in evidence : that the {hip met with bad weather, , 7 8 j. 
and was in great diftrefs ; that the crew threatened to take the 
command from the captain unlefs he would make for the firfc 
port; that he then went to Ferrol to repiir his fliip, and by the 
time the repairs wfre finiflied, the crew forfook her; that be 
then got another crew, and at the moment he was going to fail, 
the Spgnifij governor flopped him ; that after a detention of 37 
days {he was difeharged, and then arrived at Dominique . This 
action was brought for the expence incurred by wages, provi- 
fions, &c. during the demurrage at Ferrol. On the part of the 
infurer it was contended, and fo held by Mr. Juftice Bul!er t who 
prefided upon that trial, that the freight, and not the fliip, is lia- 
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chap, ble for this lofs, and that the charge of demurrage could not be 
t ^ allowed upon this policy. The plaintiff was nonfuited. 

Ro^eftfan, Agreeable to the above do&rine, there is a modern decifion 
i T«mRe. of whole court of King's Bench. It was an aftion on a po. 
P°«* c ,p.xz7. Hey of infurance, on the (hip Dumfries , at and from London to 
Africa^ during her ft ay and trade there, and at and from thence 
to her port or ports of difcharge in the Britijh Weft India iflands, 
to recover a partial lofs. The fa&s were, that this fhip, in the 
courfp of the war, after performing her voyage to Africa^ in 
coming from thence, laden with Haves to the Wed Indies , touched 
at Borbadoes in December 1781, for the purpofe of watering, at 
which ifland an embargo was laid on all fhips by order of Lord 
Hood , the commander in chief upon that ftation; and the veffel 
■was detained a confiderable time. The captain applied for leave 
to depart, but was refufed; whereupon he attempted to fail 
away privately in the night, but was purfued by the Salamander 
Hoop of war, and after a flight engagement he was brought back, 
the Dumfries not having fuftained any damage, for which the 
underwriters could be charged, on account of a claufe exempt¬ 
ing them from partial Ioffes, not amounting to 3 per cent. Lord 
Hood , in confequence of this breach of embargo, upon her return 
took almoft all the men out of the Dumfries , difperfed fome of 
the crew among the Blips of war: the captain and the reft of the 
crew were, confinedj and, the (hip was detaiued at Barbadoes till 
the April following. This detention, however, was not pxoved 
to have arifen folely from the embargo, as it appeared that, for 
fome part of the time, the (mall-pox prevailed among the (laves, 
and that the‘embargo was frequently taken off and renewed be¬ 
tween December and April . The a&ion was brought to recover 
from the jnfurer upon ibe\Jbip the additional wages paid to tho 
feamcn, and the charges for provifions during this detention. 


Mr. JudiQt.Buller was of opinion, at the trial* that the only 
damages proved, being .items: for feamen’s wages, provifions, 
and demurrage,,during the detention, could jiot be recovered 
under this policy on the (hip only. To make the underwrite* 
liable there mud be a' lofs of the (hip, for the policy is on the - 
body of thc ftiip on’y •, and if (he arrive fafe at her port of deli- ; 
very, be the voyage ever fo long, you cannot recover under inch ‘ 
a policy ; if, indeed, (he be in fuch a date as to prevent her 
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from completing her voyage, it is certainly a lofs. The plain- CHAP, 
tiff was nonfuited. 

In the following term a motion was made to fet afide the 
nonfuit, which, after argument, was refufed by the whole court 
to be done, and upon that occafion Lord Mansfield faid, « There 
is no authority to (hew, that on this policy the infured can reco¬ 
ver for fuch a lofr, but it is contrary to the conftant practice. 

On a policy on a Jbip, falters* wages or provifions are never 
allowed in fettling the damages. The infurance is on the body 
of the Jhip y tackle, and furniture; not on the voyage or crew. In 
this cafe it is admitted, that there was no damage done to the 
(hip, tackle, or furniture ; and therefore I think the direction 
was right, and that the plaintiff ought not to recover,” 

Mr. Juftice Buller .—“ I take it to be perfe£Hy well fettled, 
that you are not to recover on a policy on the body of the Chip 
for feamen’s - wage* or provifions: thefe are not the flibje£t of 
the infurance. The cafe put at the bar proves the rule. For if 
the (hip had been detained in confequence of any injury which 
(he had received in a ftorm, though the underwriter muff have 
made good that damage, yet you could not have come upon 
him for the amount of wages or provifions during the time {he 
was fo repairing. Here the (hip itfrlf is fafe $ and the court 
only look to the thing itfelf which is the fubje& of infurance; 
and the wages and provifions are'no part of the thing infured.” 

The do&rine contained in the preceding cafes was much dif- 
cuffed, and by fome fappofed to be confiderably (haken by a 
decifion of the court of King’s Bench in the year 1791; where 
it was unanimouily held by the learned judges, that provifions 
tent out in a (hip for the ufe of the crew are prote&ed by a po¬ 
licy of infurance on the Jbip andfurniture. ■ In the argument of 
that cafe the judges at firff thought it fell within the principle 
of decifion in Robertfon v. Etuer, which they were determined to 
fupport: but the grounds of diftinclion between the two de- 
cifions are dated with fo much clearnefs and perfpicuity, and the 
cfie& of ufage upon this (pecies of contra& fo well afeertained, 
that I feel it my duty not to abridge the arguments adopted by 
the court. 


It 
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CHAP. It was an aQion on a policy of infurance on an Eafl India and 
. JI ' , China (hip, and on the tackle, ordnance, ammunition, artillery, 
Brough v. and furniture of the Jhip. At the trial before Lord Kenyon at 
ATerroR«p. Guildhall) it appeared that while the (hip was lying off Batik-faul 
JJland in the river Cantoti , it became neceffary to refit her, for 
which purpofe the Jlores and provifions were taken out of her, 
and *put into a warehoufe, called a bank-faul, and that while 
they were in the warehoufe, they were deftroyed by an acci¬ 
dental fire. It was admitted that the policy covered all the ar¬ 
ticles but the provifions, which were merely for the ufe of the 
(hip’s crew: but if thofe provifions were not protefted by the 
policy, then there was not an average lofs of 3/. per cent . It 
See ante, was confidered in the fame light as.if the accident had happened 
P* 55 * on board the (hip. For the defendant it was contended, that 
the provifions were not protend by the infurance ; but one of 
the jury faid, it had been determined in Lord Mansfield* s time, 
that they were included under the word furniture , under which 
decifion the merchants had fince acquiefccd ; on which the plain¬ 
tiffs obtained a verdift. 

A motion, founded upon thisobje&ion, was afterwards made 
to fet afide the verdi&, and an inquiry was ordered refpe&ing 
the cafe alluded to by the juTyman \ and the argument was fully 
entered into at the bar. 

Lord Kenyon y after obferving on the loofe and ambiguous 
terms of policies of infurance, faid, “ The queftion he re arifes 
on the meaning of the word “furniture one ot the jurymen 
faid, and in that he is now confirmed, that according to the un- 
derftandings of thofe who enter into thefe contratts, it includes 
the provifions for the ufe of the crew . Now, among the feveral 
accidents againft which the defendant infured, are perils by fire ; 
and this (hip being at Canton t it became neceffary to refit her, 
and to take out all her goods and land them on this ifland, where 
the accident happened : by which thefe provifions, with the reft 
of the goods, were burned 5 and there is no doubt but that the 
lofs on this ifiand muft be confidered in the fame light as if it 
had happened on board the (hip itfelf. This was determined in 
Felly v. The Royal Exchange JJfurance Company . Then if thefe 
provifions be infured as part of the out-fit of the (hip, and they 
were confumed by one of the perils Infured againft, there is an 
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tnd of the queftion ; a lofs has happened within the meaning of C H 
the policy; and confequently the defendant is liable. But it 
was faid in the argument, that the inftant any of the provifioris 
Were confumed on board, there could not be a total lofs; but 
the (hort anfwer to that is, that that comes within the wear and 
tear of the (hip, and it might as well be faid that if a maft were 
a little injured there could not be a total lofs. If this decifion 
were to militate againft any determination, or even an obiter 
dittum , of Lord Mansfield , I (hould have hefitated for fome time 
before I delivered my opinion. But the cafe of Robertfon v. 
Ewer is clearly diftinguilhable from the prefent; here the goodi 
were confumed by an accident by fire on board the (hip, (for the 
ifland was for this purpofe equivalent to the (hip,) and within 
the meaning of the policy of infurance; but in that cafe they 
were confumed by the Negroes during a detention of the (hip.” 

Mr. Juftice AJbhurJl. —“ The cafe cited is not like the pre¬ 
fent, for the reafon given; and I think that this lofs comes 
within the terms of the policy. It is an undertaking to infure 
againft all accidents which will prevent the provifions being ap¬ 
plied to the purpofe for which they were intended. Thefe pro- 
yifions were part of the out fit; they were confumed by fire, 
(one of the accidents again ft which the defendant infured,) and 
confequently could not be applied tp the purpofe fpr which they 
Were put on board.”* 

Mr. Juftice Buller. —“ I am dearly of opinion that the under¬ 
writers on the body and furniture of the (hip are liable to pay 
the amount of thefe provifions, which were bought to replace 
thofs which were confumed by an accident within the meaning 
of the policy. Without commenting on the words of the poli¬ 
cy, it is fufficient to fay, that a policy of affurance has at all times 
been confidered in courts of law as an abfurd and incoherent in- 
ftrument; but it is fojunded on ufage, and muft be governed and 
conftrued by ufage. Now it is perfectly clear that in every in- 
ftance, where Ioffes have been fettled, the provifions put on 
board the veffel when (he failed, have been confidered as part of 
the (hip. The value is taken in this way; the underwriters have 
a right to go and fee the (hip, to examine the value of the hull, 
the marts, and the provifions; the value of the (hip alone com¬ 
prehends all thefe articles; but though the underwriters have a 
right to examine the (hip itfelf, in point of fa£f they do not, be r 
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CHAP, caufc they know, from experience, the quantity of provifions 
neceffary for the crew for the intended voyage ; and if thai value 
be ftated to them in the ordinary way, they fign their names im¬ 
mediately without making further enquiries. Then if the pro¬ 
vifions be included in a'policy on the (hip, and the {hip and all 
the provifions be loft, the underwriters mud make good the 
whole lofs, whether it be a valued or an open 4 policy. But it 
has been faid that, if an accident happen after fomr of the pro- 
vifions are confumed, the underwriters are entitled to a dedu&ion 
to the amount of fucb provifions: I will anfwer this, firft, as the 
argument applies to a valued, and then to an open policy. As 
to the firft ; from the nature of the policy, the provifions are 
not infured againft all events; they are only infured againft par¬ 
ticular rifles. Again, there is nothing from which there can be 
falvage; if the body of the fliip and every tbiritf on board be 
funk, or burned, there can be no falvage. And, in the cafe of 
an open policy, the infured muft prove by evidence what was 
the value of the whole, and then the fame reafons apply as in 
the cafe of a valued policy. With refpe& to the cafe of Robert- 
Jon v. Eiver, which has hern relied on: I thought at firft that it 
applied ftrongly to the prefent \ and if I {till entertained the fame 
opinion, I would not, on account of any ufage to the contrary 
among underwriters, overturn a folemn determination of this 
court: but that cafe, and the two others th^re mentioned, are 
clearly diftinguiftiable from the prefent. In all thofe the infured 
wiftied to charge the underwriters with the amount of the pro 
vifions confumed, during the time when the {hips were detained. 
Of thofe therefore it is fuflicient to fay, that an infurance is on 
the Jhtp for the voyage: but, during a detention, the (hip is not 
proceeding ; and therefore the underwriters are not liable. This 
cafe alfo differs from that of Robertfon v. Enver in another cir. 
cumftance; there the provifions were confumed by the ilaves on 
board, and not by the (hip's crew, and the {laves are confidered 
as part of the cargo. The words of Lord Mansfield in that 
cafe muft be taken with a reference to the cafe then before him. 
He was then fpeaking of a charge for provifions ufed during the 
detention of the (hip, and for the maintenance of the ilaves ; and 
he faid, “ there is no authority to (hew that, on this policy, the 
“ infured can recover for fuch a lofs : but, it is contrary to the 
«« conftant practice.” Then he proceeded to fay, on a policy 
on a (hip, fail or s' wages or provifions are never allowed in fet¬ 
tling the damages. Now, even if thofe latter words be taken in 
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their general fenfe, and not confined to the cafe immediately chap. 
before the court, they are accurate; for provifions” eo nomine U. 
are not token into confideration. In general, the captain of a ,v 

(hip takes on board provifions fufficient for the voyage ; and if 
he be detained in any port, and he be a prudent man, he will 
not ufe what are called the (hip's (lores during his detention, but 
he will buy others for immediate confumption, during the deten¬ 
tion, becaufe he cannot but know that he has the fame length 
of voyage to perform that he had before he was detained : it 
makes no difference however to the underwriters whether he do 
fo or not; for if the caprain be obliged to purchafe other (tores 
for the remainder of the voyage, the underwriters are not an- 
fwerable for thefe, but only for thofe which were on board at 
the time of the infurance, (ince they only formed a part of the 
value of the (hip. On the whole, therefore, I am of opinion, 
that there (hould be no new trial The cafes cited are diftin- 
guiftnblc from the prefent: the ufige of merchants, as to the 
con:i ruction of thefe mftruments, (lands unimpeached, and 
therefore it mud prevail in this cAc” 


Mr. Juftice Grofe agreed, and the rule was difeharged. 

In an infurance upon a Greenland (hip, it became a queftion, Holfcin.». 
"Whether the lines anitacUe employed in the filhery j n thofe feas pick “k ;i '> 
c° u| d be recovered .under a policy made upon thejhip, taelle.ani f3Ce0.ni. 
furniture, See. This cafe came before the court, upon a motion 
for a new trial, and the judges were unanimoufly of opinion 
that they were not proteaed by the policy, not being part of the 
Jhip'i tackle or furniture. 


It is alfo neceflary, in order to entitle the infured to recover, 
that the lofs which has happened be a direa and immediate 
confequence of the peril infured, and not a remote one. This 
doarine was Lid down .in a cafe before Lord Mansfield, and the 

decifion of the jury was agreeable to the principle Hated by the 
Chief Juftice. * 


It was an a&ion on a p dicy of infurance « at and from Brif- ^ chmo £ 

“ tol '° e thc c ° aft of A f™> during her (lay and trade there, 

“ and from thence to her port or ports of difeharge in the Weft l J' c 

S« . 1 ft Hidkinfta V. Sefemflw. Ch.,. AtaAnn*,,, 3 n„r. 
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CHAP. « Indies There was a memorandum on the policy* €t that 

. " the aifurers are not to pay any lofs that may happen in boats 

“ during the voyage, (mortality by natural death excepted,) and 
“ not to pay for mortality by mutiny, unlefs the fame amount 
94 to. lol. per cent, to be computed on the firft coft of the (hip, 
* c out-fit, and cargo, valuing negroes fo loft at 35/. per head/’ 
The demand upon the policy was the lofs of a great many flavea 
by mutiny. The evidence of the captain was, that he had (hip¬ 
ped 225 prime (laves on board: that on the 3d of May % before 
he failed from the coaft of Africa , an infurre&ion was attempted; 
that the women feized him on the quarter deck, and endea¬ 
voured to throw him overboard, but he was refeued by the 
crew ; that the women and fome men threw themfelves down 
the hatchway, ajid were much bruifed. That he fent the ring¬ 
leader on (hore, and twelve men and a woman afterwards died 
of thofe bruifes, and from abftinence : that on the 2id of May 
there was a general infurre&ion, the crew were forced to fire 
upon the (laves, and attack them with weapons, it being a cafe 
of imminent neceffity. Several (laves took to the (hip’s (ides* 
and hung down in the water by the chains and ropes, fome for 
about a quarter of an hour, three were killed by firing, and 
three were drowned, the reft were taken in, but they were too 
far gone to be recovered; many of them were dcfperately bruifed* 
many died in confequcnce of the wounds they had received from 
the firing during the mutiny, fome from fwallowing fait water r 
fome from chagrin at their difappointment, and from abftinence •, 
feveral of (luxes and fevers ; in all to the amount of 55. The 
underwriter had paid at the rate of 15 per cent, for 19, who 
■were either killed during the mutiny, or had afterwards died of 
their wounds. Another confequential damage was dated, that 
the mutiny had lefiened the remaining (laves in the eftimation of 
the planters, and reduced their price. 

Lord Mansfield faid, M As to the latter lofs, I think the un¬ 
derwriter is not anfwerable for the lofs of the market, or the 
price of it:,that is a remote confequencc, and not within any 
peril infured againft by the policy. 

“ The queftion for the jury will be, Whether any of thofe 
who died by any other means, except by being fired upon, of 
in confequcnce of the wounds and bruifes which they received 
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during the ftruegle, are within the meaning of the policy which c H ^ A p * 
infures againft damage by mutiny ? This policy is in the com- . ^ * , 

mon form, and if it were not for the memorandum, I fliould fay, 
the cafe was not within the inftrument. But as it nov ftands it 
is very clear, that thole who were killed by the firing, or died 
in confequence of their wounds, are within the policy; the 
other complicated cafes mult be left to the jury. The firll clafs, 
fuch as were killed in the fray, certainly come within the mean¬ 
ing of the policy; and the fccond clafs alfo, thofe who died of 
the wounls they received. The third clafs are, I think, as 
clearly not within it, fuch as being baffled in their attempts, in 
defpair chofe a mode of death, by fading, or died through de- 
fpondency : that is not mortality by mutiny, but the reverfe, for 
it is by failure of mutiny. The great clafs are fuch as received 
fome hurt by the mutiny, but not mortal, and died afterwards 
of other caufes, as thole who fwallowed water, jumped over¬ 
board, fsV. This is the great point.” 

The jury found, that all who were killed in the mutiny, or 
died of their wounds, were to be paid for. That all thofe who 
died of their bruifes, which they received in the mutiny, though 
accompanied with other caufes were to be paid for. That all 
who had fwallowed fait water* and died in confequence thereof, 
or who leaped into the fea, and hung upon the fides of the {hip, 
without being otherwife bruifed, or who died of chagrin, were 
not to be paid for. 

In the conftru&ion of policies of infurance for time (a), 
which are very frequent, the fame liberality, equity, and good 
fenfe, have always prevailed, as in all other infurances: and the 
courts have gone, as far as pofflble, to decide according to the 
intention of the parties. 

In an a£fcion on a policy of infurance on the (hip Mary, a let- 
ter of marque, the words of the policy were, at and from Bridge, 

“ Liverpool to Antigua , with liberty to cruife ft* weeks, and to Dou * 

(t return to Ireland , or Falmouth , or Milford \ with any prize or 

(«) By the a& of 3$ Geo. III. c.6j« f. 12. no policy upon my ihip, or 
intereft therein, ftall be male for 20y longer term thaa twelve calendar months. See 
■■te, f. 
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• u prizes.** The (hip having been taken, this a&ion was brought* 
j and came on to be tried before Mr. Baron Hotham at Lancafier, 

when a verditt was found for the plaintiffs. 

Upon a motion for a new trial, the material parts of the evU 
dence were, that the policy was made on the 9th of February 
1779, and there was no time fixed in it for the commencement, 
or the duration of the voyage. The captain of the fhip, being 
called on the part of the plaintiffs, fwore that he in fa£t failed 
from Liverpool on the 28th of February ; he was five days before 
he cleared the land; and he proceeded on his direct voyage till 
the 14th of March , chafing, however, at different times, from 
the 7th to the 14th, at which time he began his cruife, giving 
notice thereof to the crew, and ordering a minute of it to be en¬ 
tered in the log-book, which was done. From the 14th of March , 
he continued cruifing about the fame latitude till the 17th or 
1 8th oi April: when he difcontinued'the cruife, of which he 
alfo gave notice, intending to go to the Barlings , off Li/bon, in 
the courfe of his voyage. On the 23d he renewed the cruife, 
of which he gave notice as before, and ordered a minute, to 
that purpofe, to be entered in the log-book. From that time he 
continued cruifing till the 28th of April, when he was taken by 
an American privateer. Many witneffes were examined; fome of 
whom thought, that the liberty of cruifing given by the policy, 
meant fix fucceflive weeks; others conceived, that if the fepa- 
rate times of cruifing, when added together, fliould not ex¬ 
ceed the fpace of fix weeks, the terms of the infurance would 
be complied with: but none of them could prove any ufage, as 
none of the witneffes ever knew a cafe exactly circumftanced 
like the prefent. 

• Lord Mansfield — w This was merely a queftion of conftruc- 
tion, on the face of the policy, and unlefs a ufage could have 
been (hewn in favour of this defultory cruifing, calling witneffes 
to fupport it, was calling them to fwear to mere opinion. 
None of thofe produced knew of any inftance; and therefore, 
tlieir evidence ought not to have been received. Yet, I dare 
fay, their teftimony had great weight with the jury. The mean¬ 
ing of words depends upon the fubje^L The inftru&ions were 
not read, but they (hew the meaning very clearly, for they run 

thus 5 
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thus: u To cruife fix weeks, and then proceed to Antigua*' 
There can be no general rule. Here the fubjett matter, in mjr 
opinion, is decifive to (hew, that the fix weeks meant one con¬ 
tinued period of time. A cruife is a well known expreflion for 
a conne&ed portion of time. There are frequently articles for 
a month's cruife, a fix weeks’ cruife, tsV. Such a liberty, as in 
this cafe, to a letter of marque, is an excufe for a deviation. But 
what was contended for by the plaintiffs is impoffible in pra£lice. 
Suppofe the (hip returns direRly bach , cruifing for the fpace of a 
week. She may then perhaps take three weeks to return to 
where (he had been. Can (he then renew the cruife, return 
again, and fo repeatedly ? The voyage, in that way, might 
lalt for years. But the true meaning is, “ I will excufe a dc- 
“ viation for fix weeks.** The inflrqiftions, although it happens 
they were not read, ftrike me much. Another argument: Six 
weeks is a continuation, a congregate denomination of time. If 
they had meant feparate days, they would have (aid forty-two 
days.** The rule for a new trial wa^made abfolute. 

Having faid thus much of conftru&ion in general, by which 
it appears, that the material rules to be adhered to, are the in¬ 
tention of the parties entering into the contract, and the ufage 
of trade ; it will be proper to conG 4 er more particularly, what 
(hall be conftrued a lofa within the meaning of the policy. This 
mode of treating the*fubje& naturally leads us to confider Ioffe* 
by perils of the fea; Ioffes by capture, and by detention of prince a 
or people; and Ioffes by the barratry of the mailers or mariners; 
which are the great divifions of perils infured, and which will 
furniih materials for the three following chapters. 
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CHAPTER the THIRD. 
Of Lofles by Perils of the Sea. 


C M A P. 



1 Shower, 
3 * 3 » 

Riicui, 
Not. 64. 


f.reen v. 
•klmflif, 
Peake, Z|2. 


HTHE fubjeft matter of this chapter may be reduced to * 
•** very fmall compafs; as very few queftions have ever been 
agitated in the EvgliJJj courts of law upon this point. It may, 
J n general, be faid, that every thing which happens to a (hip-, 
in the courfe of her voyage, by the immediate aft of God, with¬ 
out the intervention of human agency, is a peril of the fea. 
Thus in an infurance againft perils of the fea, every accident 
happening by the violence of wind or waves, by thunder and 
lightening, by driving againft rocks, by the ftranding of the (hip, 
or by any other violence which human prudence could not fore¬ 
fee, nor human ftrength refill, may be confideredas a lofs with¬ 
in the meaning of fuch a policy; and the infurer muft anfwer 
for all damages fuftained, in conlequence of fuch accident. 
But if a (hip be driven by ftrefs of weather on an enemy’s coaft, 
and is there captured, it is a lofs by capture, and not by perils 
of the fea. This was ruled by Lord Kenyon in' an aftion on a 
policy againft capture only, and the (hip was driven by a hard 
gale of wind on the coaft of France, and was there captured, but 
(he did not receive any damage by the wind. Lord Kenyon faid, 
this was clearly a lofs by capture, for had (he been driven on 
any other coaft than that of an enemy, (he would have been its 
perfeft fafety. The plaintiff had a verdift (a-). 


t Mag. 5a. 
76. 


In cafes where the lofs is not total, bbt only partial, ariling 
from a leak, from the (banding of the fhip, or from the lofs of 


Tfodgfon Ti In moving a (hip from onepart of a harbour to another, it became necefiary to fend 

Malcolm, two 0 f t h e crew on Diore to make fall a new line, and to calt off a rope, by which the 
a New ltep. ^ ma(Je t hofe two men being Immediately impelled and carried away, and 
* not being allowed by the pjeft-gang to call off the rope in queftion, the (hip in confe- 

qaence thereof went afliore, and vrae loft. Mr. Jufticc Heath, Mr. Juftice Rotke, and 
Mr. Juflice Chombre, held this to be a loft by perils of the fca within the policy, con¬ 
trary w the opinion of Lord Chief Juftice Mrn^ild, 

her 
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her mails, cables, or rigging, the infurers upon the cargo are C A P» 
liable to reftore the value of all the damaged goods, and the un- . m ‘ ^ 
derwriter updn the (hip is alfo anfwerable for all the injury 
which (he has fuftainedt 

N 

In charter parties, if the veflel freighted was robbed or taken , Roii.Abr. 
by pirates, that was held to be a lofs within the meaning of the ,0 * 

words ** perils of the fea.” It is alfo faid, that the fame rule of bite*, 56. 
conftrudion prevails as to policies of infurance. That poffibly 
might, and would be the true conftrudion upon thofe words ; 
but as it is now the univerfal cuftom to infure againft the attacks 
of pirates, by exprefs words inferted in the policy, that queftiou 
can now hardly arife. 

Although the courts in this cafe, as in all others, will endea¬ 
vour to give effed to this fpecies of contract, by a liberal and 
equitable conftrudion 5 yet they will be cautious not to extenl 
the principle fo far, as to fay, that the ads of the parties (hall 
be made to operate beyond their intention ; and therefore they 
will attend to the words of the contrad, and fee that the lpfs» 
which is proved to have happened, is really one of thofe rilks 
againft which the underwriter has infured. 

An adion was brought upon a policy of infurance for the Cr , |fonT 
value of certain (laves, infured by that policy. The declaration Ci.brrt, 
dated, “ that by perils of the fea, contrary winds, currents, and *j <s 
M other misfortunes, the voyage was fo much retarded, that a 
** fufficient quantity of water did not remain for tne fupport of 
“ the Haves, and other people on board, and that certain of the 
«* Haves, mentioned in the declaration, periflied for want of 
“ water.” The fads, appearing in evidence, were, that the 
(hip, being bound from Guinea to < Jamaica i had miffed the ifland, 
and the crew were reduced to great diftrefs for want of water: 
that the captain confulted with the crew, and it was unanimoufly 
agreed upon that fome of the Haves (hould be thrown overboard, 
in order to preferve thfe reft : that at the time this rcfolution was 
formed, there remained but one day’s, full allowance of water, 
at two quarts.'/fr man. The jury, upon this evidence, found a 
verdid for the plaintiff, with damages at 30/. a head for every 
Have thrown overboard. 
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c H a ?. A fnoticn was afterwards made for a new trial, upon the 
Ir [' ground, that this was not a lofs by perils of the fea. 

Lord Mansfield. —“ This is a very uncommon cafe, and de¬ 
fer ves a further confideration. There is great weight in the ob. 
je&ion, that the lofs is dated, by the declaration, to have arifen 
from the perils of the fea, and that the currents, &c. had made 
the (hip foul and leaky. Now does it appear by evidence, that 
the (hip was foul and leaky ? On the contrary, the lofs happened 
by rtiidaking Jamaica for another place. Befide9, a faff has 
been mentioned by the counfel of throwing feme overboard 
after the rain fell, a faff, which is not agreed on by both fides» 
though a very material one.” 

Mr. Jultice Bidler. —“ The declaration does not, in any part 
of it, date the lofs, which has been the occafion of this de¬ 
mand ; and it would be very mifehievous, if we were to over¬ 
turn this objeffion. Suppofe, for a moment, that the under¬ 
writers, in fome cafes, are liable for the miftake of the captain, 
yet, if they are not liable in others, the nature of the lofs mull 
be dated in the declaration, that the defendant may have an 
opportunity of moving in arred of judgment, if it be not fuiR- 
ciently alleged. But it would be impoflible for the defendant 
in this cafe to move in arred of judgment: for the fads of the 
cafe, as proved, are different from thofe dated in the declaration. 
The point of law in arred of judgment can only be argued from 
the faffs dated on record; and the declaration in this cafe 
dates the lofs of the plaintiff to have happened by perils of the 
fea.’* The rule for a new trial was made abfolute, on payment 
of cods. 


f utha:n v. 


J I., dot'll), 
♦> 1 «• rn 
Kr;-. 6j6. 


30 Geo. III. 

c. ?». f. S. 
74 C.’co. IU. 


So in a more modern cafe, in an infurance upon (laves againft 
pa ils of the fea t their death by failure of fufficient and iuitable 
provifion, though that f.-ilure was occafiohed by extraordinary 
delay in the voyage from bad and ftormy weather, was holden 
not to be a lofs within the policy by perils of the fea, but 
a lofs by natural death, which cmnot now be infured againft 
fince the datutes fer regulating the manner of carrying (laves 
in Britifi) vefllls from the coad of Africa^ by which it is pro¬ 
vided that m lofs or damage Jhall be recoverable on a policy on 
account of the u.ortajity of fiaves by natural death or ill treat * 

ment s 



«5 


OF THE SEA. 

ment, or againfi lofs by throwing overboard of faves on any account 
whatfoever 9 &C. 

In an a£Hon on a policy of infurance # at and from Saint Bar¬ 
tholomew to the coaft of Africa , and during her ft ay and trade 
there and back to Saint Bartholomew , it was attempted, under a 
count for a lofs by perils of the fca t to recover for a total lofs of 
the lhip which appeared to have been destroyed by a fpecies of 
worms which in fed the rivers of Africa. An intelligent mer¬ 
chant fwore, that he had known many in/lances of this fpecics of 
lofs, but that the underwriters had invariably refufed to pay. 
Lord Kenyon , upon this evidence, and the unanimous declara¬ 
tion .of the jury, decided that it was not a lofs by perils of the 
fea. 

If a (hip has been milling. and no intelligence received of her 
within a reafonable time after (he failed, it (hall be 'prefumed 
that flie has foundered at fea. 

The (hip Charming Peggy was infured in 1739, from North 
Carolina to London , with a warranty againft captures and feizures, 
and in an ailion the lofs was laid in the declaration to be by 
finking at fea. All the evidence given was, that flie failed out 
of port on her intended voyage, and had never fince been heard 
of. Several witnefles* proved, that in fuch a cafe, the prjfump- 
tion is, that (he perilhed at fea, all other forts of lollcs being 
generally heard of. It was infilled for the defendant, that as 
captures and feizures were excepted, it lay upon the plaintiff - to 
prove, that the lofs happened in the particular mauner declared 
on. Put Lord Chief Juftice Lee faid, it would be unreafonable 
to expe& certain evidence of fuch a lofs, where every body on 
board is ptefumed to be drowned: and all that can be required 
*6 *he belt proof the nature of the cafe admits of, which the 
plaintiff has given. He therefore left it to the jury, who found 
according to the plaintiff’s declaration. 

The fame do&rine was held in a more modern cafe before 
Lord Mansfield . It was an a&ion of covenant on a deed, in the 
patijre of a policy of infurance, by which the defendant was 

* 3 bound 
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39 Geo. III. 
c. 80 . (. »+ 


Rohl v Parr, 
Guildhall, 
Sitt. after 
Hil. 179 6. 


Green v. 
Bm* n, 
a Sira. 
,, 99 * 


Newby ▼. 
Read, Sit¬ 
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Michael B.ai 
3 Geo. Iii. 
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C H a r, bound to infure againft any lof* happening before the 30th of 
t November 1762, free from average. The (hip failed from New 

cafile to Copenhagen , which is ufually about ten days voyage* 
She was food after takep by a French privateer, but ranfomed 3 
and (he then proceeded on her voyage to Copenhagen (as was 
proved by the ranfomers) in a bad condition. She was never 
heard of afterwards, though all due diligence had been ufed.; 
and feverai (hips, which failed after her, were proved to have 
arrived fafe at Copenhagen . 

Lord Mansfield told the jury, that this evidence was a fuffi- 
dent ground to prefume that fne perifhed at fea, unlefs the 
contrary appeared. The jury accordingly found for the plain¬ 
tiffs. 

I have not been able to find any regulation in the law of 
England, or the ufage of merchants fixing a limited time, 
within which the allured may demand payment for his. lofs, in 
cafe no accounts arrive of the (hip upon which infurance is 
made. Indeed, from the nature of the thing, what fhall be a 
icafonable time in fuch cafes, mull always depend upon a vaiiety 
of obvious circumftances. I underftand, however, a pra&ice 
has prevailed among infurers, which feems reafonable enough, 
that a (hip (hall be deemed loft if not heard of in fix months 
after her departure (or after the time of tl>c laft intelligence 
- from her) for any part of Europe; and in twelve months, if for 
a greater diftance. The only obje&ion to fuch a pra&icc 13, 
that the latter period decs not feem fuffictent in India voyages. 
Salk. z%. However, that is a matter for the infurer's confideration 3 and 
even if he (hould pay the money under a miftakc, fuppofing the 
nr- ioft ' vhe " ;t really is not, he might, as we (hall fee here¬ 

after, if the infured were unwilling to refund, recover it back, 
in an aflion for money had and received to his ufe. 

In Spain and France, this matter, however, is not left to un¬ 
certainty ; but the time, within which fuch lofts may be de- 
manded, is fixed and ascertained by exprefs regulations. By 
the ordinances of the former, if any (hip infured on going to, 
or coming from the Indies, is not heard of in a year and a half 

aftey 
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after her departure from the port where (he loaded, it Is declared Chap. 
that (he is, and (hall be deemed loft: by thofe of the latter jt is . IIIm 
faid, that if the infured receive no news of his (hip, he ma^, at 
the expiration of a year for common voyages, reckoning from 
the day of the departure, and after .two years for thofe at 2 M«gent 
a greater diftance, make his ceflion to the underwriters, and ^uwS^ 
demand payment, without being obliged to produce any certi- xiv.f.ji. 
fleate of the lofs. ,rt * s8# 
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CHAPTE-R the FOURTH. 


Of LofTcs by Capture and Detention of Princes. 



C APTURE, as applied to the fubje£fc of marine infurances, 
may be faid to be a taking of the ffiips or goods belonging 
to the fubje£ts of one country by thofe of another, when in a 
ftate of public war. What (hall be confidered as a capture, fo 
as to render an- infurer liable under a policy infuring againft 
captures, has now become a queftion of very little difficulty. 


2 Burr. 694. 
ift point in 

Gofcv. Wi- 

thtri. 


The law upon this fubje& is perfectly fettled in England be¬ 
tween the infurer and the infured ; and it is this, that the fliip is 
to be confidered as loll by the capture, though (he be never con¬ 
demned at all, nor carried into any port or fleet of the enemy ; 
and the infurer muft pay the value. If, after a condemnation, 
the owner recover or retake her, the infurer can be in no other 
condition than if (he had been retaken or recovered before con¬ 
demnation. The infurer runs the ri(k of the infured, and under¬ 
takes to indemnify ; he mull therefore bear the lofs adlually fuf- 
tained, and can be liable to no mpre. So that if, after con¬ 
demnation, the owner recovers the (hip in her complete condi. 
tion, but has paid falvage, or been at any expence in getting her 
back* the infurer muft pay the lofs fo a&ually fuftained. No 
* Bun. 696. capture by the enemy can be fo total a lofs as to leave no poflibi - 
lity of recovery. If the owner himfelf (hould retake at any time, 
he will be entitled ; and by late a£ls of parliament, if an Englijb 
fiaip retake the veflel captured, either before or after condemna¬ 
tion, the owner is entitled to reftitution upon ftated falvage. 
This chance does not, however, fufpend the demand for a total 
lofs upon the infurer : but juftice is done by putting him in the 
place of the infured, in cafe of a recapture. 


) Geo. II. 
34 - (• * 4 . 

I GeWII. 
/ / + 


56 . f. 


42. 


Thefe principles, which are agreeable to the ideas of foreign * 
writers, were fettled by Lord Mansfeld t and the whole court of 

King’s 
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King’s Bench, in Gofs againft Withers , (which will be cited at C H a P. 
length when we come to treat of abandonment,) and which have t f 

never fince been difputcd. It has likewife been held, that where R oc d se. 
a capture has been made, whether it be legal or not, the in furors J^ a la re * 
are liable for the charges of a compromife made bona fide t to R e f t «. 34, 
prevent the (hip from being condemned as prize. It is true, the 2 B urr<6gjt 
only cafe I have been able to find where this paint came direilly 
in queftion is a nip priu: note 5 but when we confider the high 
authority from which this doftrine i3 taken, and that the thing 
in itfclf is not at all repugnant to the general principles of the 
law of infurance, it certainly has a claim to our attention. 

It was an a£Hon on a policy of infurance on a Dutch (hip, Re'™' •* 
called the Tyd, and its cargo, at and from Saint Eufiatius to 
Awjlcrdam , warranted a Dutch (hip, and the goods Dutch pro- 3 * 3 - 
perty, and not laden in any French port in the U r eji Indies. The 
cargo was worth 12,000/. and was infured at a premium of 
fifteen guineas per cent, which was advanced to this high rate on 
account of the number of captures made by the F.nglijb of neu¬ 
tral veflels, on fufpicion of illicit trade, and the detention of 
thpfe veflels by the proceedings in the courts of admiralty. The 
defendant underwrote 82/. of the plaintiff’s, for a premium of 
12/. l8x. 3 d. In May 1758, the (hip was at Saint Eufihtius 
taking in her cargo, which confided of fugar and indigo, and 
other French commodities, which were put pn board her, partly 
oqt of barks frqm fea, partly from the (hore of the ifland. On 
the 18th of June 1758, (he failed on her voyage i on the 27th 
fhe was taken by an Engltjh privateer and carried into Port/- 
mouth. On the id of Augujl the failors were examined upon 
the (landing interrogatories preferibed by the (latute 29 Geo. II. 
c . 34. and the captain entered his claim in the Admiralty court. 

In October 1758, the claimants were cited to fpecify what part, 
of the goods was taken from the (hore of Saint EuJIatius , and 
what from the barks/ Citation was continued from co.urt to 
court till February 1759, when an interlocutory decree was pro¬ 
nounced for the contumacy of the claimants in not fpecifying # 
and that therefore the goods fliould be prefumed French pro¬ 
perty. There was an appeal to the lords commiflioners of prizes: 
but as many caufes flood before it, as the market was very high, 
and as the cargo was in part perifhable > the agent of the owners 

agreed • 
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agreed with the captors to give them 800/. and cofts, to obtain 
the reverfal of the fentence. The reverfal was had by confent, 
and, in order to give cofts to the captor, it was decreed by con* 
fent, that there was a fufBcient caufe for feizure 5 and there- 
. upon cods were decreed ‘to the captors, and reftitution of the 
cargo to the owners was alfo ordered. The (hip, when reftpred, 
proceeded to Awfierdam; and after her arrival there, the Cham¬ 
ber of Infurances in that city fettled the average of the plaintiff 
towards the lofs and expences at 14/. 3/. 8 d. occafioned by the 
capture, detention, and litigation ; and for this fum the adion 
was brought. 

Lord Mansfield .—“ The firft queftion is. Whether this was 
a juft capture ? Both fentences are out of the cafe, being done 
and undone by confent. The capture was certainly unjuft. 
The pretence was, that part of this cargo was put on board off 
Saint Euflatius , out of barks fuppofed to come from the French 
iflands, and not loaded immediately from the fliore. This is 
now a fettled point by the Lords of Appeal, to be the fame 
thing as if they had been landed on the Dutch (hore, and then 
put on board afterwards 5 in which cafe there is no colour for 
feizure. The rule is, that if a neutral (hip trade to a French 
colony, with all the privileges of a French (hip, and is thus 
adopted and naturalized, it muft be looked upon as a French 
(hip, and is liable to be taken. Not fo, if (he have only French 
produce on board, without taking it in at a French port; for it 
jnay be purchafed of neutrals. 

«• Second queftion is, Whether the owners have afled bond fide 
and uprightly, as men a&ing for themfelves, and upon a reason¬ 
able footing; fo as to make the expences of this compromife 
a lofs to be borne by the infurers. The order of the judge of 
the Admiralty to fpecify was illegal, contrary to the marine law 
aud the a£t of parliament, which is only declaratory of the ma¬ 
rine law ; becaufe if they had fpecified, it could be of no con* 
fequence, according to the rule I before mentioned. The cap 
tors were, however, in pofleffion of a fentence, though an 
unjuft one: and a court of appeal cannot, or feldom does, upon 
a reverfal, give cofts or damages, which have accruedfubfequent 
to the original fentence \ for thefe damages arife from the fault 

of 
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of the judge, not of the parties. Under all thcfe circumftances, 
therefore, the owners did wifely to offer a compromife. The 
cargo was worth 12,000/. the appeal was hazardous *, the delay 
certain. The Dutch deputy in England negotiated the compro- 
niife 5 the Chamber of Commerce at Amfterdam ratified it, and. 
thought it reafonable. Had the whole fentence been totally 
reverfed, the cofts muft have fat heavy on the owners. I there¬ 
fore think the infurers liable to anfwer this average lofs, which 
was fubmitted to in order to avoid a total one." The jury found 

for the plaintiff, agreeably to the above dire&ion [a). 

• 

By the pofitive provifions of two afts of parliament, 22 Geo, 
III. c, 25. and 33 Geo. III. c. 66. f. 37, 38, and 39, it is de¬ 
clared illegal for the captains or owners of any Britijh (hips who 
are captured, to ranfom themfelves from the enemy, and the 
contraft to ranfom is not only declared abfolutely void, but the 
parties entering into them are puniflied by fine. And by a (lil* 
later aft, 43 Geo. III. c. 160. /. 34, 35, and 36. the above provi¬ 
fions are continued: and by the 33d fe&. if any captain of a 
privateer (hall agree to ranfom any (hip, or cargo taken as prize, 
and (hall in purfuance of fuch agreement fet the prize at liberty, 
in (lead of bringing the fame into the ports of His Majefty*6 do¬ 
minions, unlefs in a cafe of extreme neceffity to be allowed by 
the court of Admiralty, he (hall forfeit his letter of marque> 
and (hall fuffer fudli penalties of fine and imprifonment, as the 
faid court (hall adjudge. It would follow as a neccffary confe- 
quence, that no fum paid on fuch account could be recovered 
from the underwriters. 

Upon this principle the following decifion has taken place: 
The (hip Themu was infured for 12 months, and during that 
period was captured and carried into Bergen in Norway , and 
there condemned by the French conful. After this fentence, 
the (hip was put up to publick au&ion at Bergen , by the pub- 
lick officer of the court of Denmark , having been previoufly ad. 
vertifed, and was re-purchafed by the agent of the plaintiff; and 
for this repurchafe money the plaintiff infifted, (if not entitled 
to recover as for a total lofs,) he was at all events entitled to a 
verdi&. 

1 

(#) laTyfcn v. Gurney, 3 Term Rep. 477. th?« c*fe wu quoted without contra. 
i the point, fn ftp port of which it wu adduced, war held accordingly. - 
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C J iv A P * court a ^ tef Scaring two arguments, were unanimoufly 

i of opinion, that as the fentenccof the French conful in a neutral 
di/culrmn of countr y wa 3 contrary to the law oF nations, and void, the 
this point, property never was devefted out of the original owner; and that 
therefore the mofley paid for the repurchafe was in the nature of 
a ranfom. The ranfom ads are remedial laws, and in the con- 
(Irudion of fuch ads, it 16 the rule to extend the remedy fo as 
to meet the mifehief; and the Iegiflature intended to prevent 
fuch a tranfadion as the prefent taking place, becaufe it would 
takeaway the chance of recapture. The circumftances of this 
being done by an agent, at an auElionj, and on land, were deemed 
immaterial, the ads of parliament not having deferibed at what 
places, or in what form a ranfom is prohibited, but having prQr 
hibited ranfom in general terms, the cafe was thought to come 
, withjn the mifehiefs agaipft whicli thofe ftatutes were meant to 

guard. 

But though the law upon the fubjed of capture in infurances 
is fo clearly defined, that at this day it feems almoft impoflible 
to raife a qudlion, yet it formerly occafioned much doubt and 
litigation, what effed a recapture might have upon this kind of 
contrad ; and how long it was neceffary for goods to remain in 
the hands of the enemy, in order to deveft the original proprietor 
of his property in cafe of a recapture. 

All thefe doubts are now entirely removed, and can never 
again be agitated in this country, between an infurer and infured: 
Lord Mansfield, for himfelf and his brethren, having declared, 
a B*irr 695 * n 8* v * n 8 judgment * n G°f s v * With*™* that thefe queftions could 
never have been flatted in policies upon real interefi , becaufe, a$ 
vwafceg'm. we have feen, they never could have varied the cafe. But 
th “ wager policies gave rife to them ; for it was neceffary to fet up a 
total lofs, as between third perfons, for the purpofe of their 
wager, though in faft the (hip was fafe, and reftored to the 

* Burr 1108 owncr * His Lordfhip laid down the fame dodrine in Hamilton 
ioGeo. 11. v. Monies: the conference of which is, that as wager policies 
c# 3 * arc now exprefsly prohibited by ftatute* thefe queftion? caq 

never arife upon a polity of Infurance. 

* Burr. 693. Tffe only two poffible cafes in which they can be material 

art: 1 ft, Between the owner and a neutral perfon who has 

bought 
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bought the capture from the enemy; and, idly. Between the 
owner and recaptor : But whatever rule ought to be followed in 
favour of the owner, againft a recaptor or vendee, it can no way 
affe& the infurance between the infurer and infured. 

Notwithftandmg this point is now, as far as relates to our 
prefent enquiry, no longer a fubjeft of uncertainty, it cannot 
but afford plcafure to the mind, and, I truft, it will not be con- 
fidered as impertinent, to trace the opinion of foreign writers 
upon this queftion, and to ftate briefly feveral cafes which have 
been decided in our courts of law here, upon capture and re¬ 
capture, previous to the flatute of 19 Geo . II. 

It feems to be generally agreed by foreign writers, that it is 
not every taking, and fubfequent pofieffion under that taking, 
which will conftitute a capture in the legal fenfc of the word, 
cr make it become the property of the captor ; but that there 
muft be a firm poffeffon. In this they all agree ; but what (hall 
be fuch a poffeflion, as to veil the abfolute property in the cap- 
tor, is fo much a matter of doubt, that it is difficult to find two 
writers of the fame opinion. Upon this fubje£fc various line* 
have been drawn by arbitrary rules, partly from policy, to pre¬ 
vent too eafy difpofitions to neutrals; and partly from equity 
to extend the jus pojfliminii in favour of the owner. And it is 
not to be wondered at, that there is fo great an uncertainty and 9 Burr. 695, 
variety of notions amongft the writers on this fubjeft, about fix- ■ 
ing a pofitive boundary by the mere force of leafon, where the 
fubjett matter is arbitrary, and not the object of reafon alone. 

Grotius is of opinion, that the captor (hall be faid to have the Crotius d« 
property in him as foon as the former owner (hall have loft the j“ ,e be,li * g 
hope of recovery and the ability to purfue, and that property f! j. 3 ’ C * 
(hall then be faid to be taken , when it is brought within the 
enemy’s fortrefs. Whence it follows as a confequence, that in 
marine captures, the capture (ball be deemed complete when 
the (hips or goods taken (hall be brought within the harbour o r 
ports of the enemy, or to that place where .their whole fleet is 
Rationed ; for then the recovery may be defpaired of. But by a 
more recent law introduced among the European nation?, it feems, 
that that only is deemed a capture which has been twenty-four 
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chap, hours in the pofleffion of the captor. The former part of this 

. 1V ‘ , opinion, I find, was adopted in a cafe in March* s Reports, where 

Much, no. it is faid, that the property is not altered unlefs it be brought 

infra praftdia of the enemy: and fome nations hare made twenty- 

fours hours quiet pofleffion by the enemy the criterion of their 

Ord. of Lew. judgment. Thus by the ordinances of Lewis the fourteenth it 
1. 34. art. 8. J 0 y 

is declared, that if any of the (hips of French fubje&s be retaken 
from their enemies, after having been twenty-four hours in theif 
hands they (hould be good prize : and if it be before twenty- 
four hours, they (hall be reftored to the owners, with all that is 
in them, and one third (hall be given to the (hip that retakes 
Bynker> them. Bynkerjhoek, however, dates the opinion of Grotius , con- 

pubLJuris^* trovcrts 11 muc h ability, and feems to think, that the fpes 
lib. 1. c. 4. recuperandi is the ground on which the queftion is to be decided. 


He mentions the opinion of fome writers, who think, that it i* 
necefl'ary for the ihip to have arrived in the enemy's port, to 
have been condemned, to have failed out again, and arrived in 
a friend’s port, before the property can be faid to be changed. 
Roccui No‘. Roccus rather dates the various opinions of others than aflerts 
Cam^oi* 1 * one of his own j but he feems to lean to the idea, that it is 
neceflary to bring the (hip within the confines of the captor, and 
to keep it there a night in fafe cudody. But, as was (aid by 
* Burr. 6g Lord Mamfield , all thefe circumdances are very arbitrary, and 
therefore are generally exploded. 


t Bun. 694* By the marine law of England, as pradifed in the court of 
Admiralty previous to the paffing of any a& of parliament, 
which commanded reditution, or fixed the rate of falvage, it 
was held, that the property was not changed d> as to bar the 
owner in favour of a vendee or recaptor, till there had been a 
fcntencc of condemnation. Agreeably to this principle, judg¬ 
ment was given in that court, decreeing reditution of a (hip 
retaken by a privateer, though (he had been fourteen weeks in 
the enemy’s pofleffion. Another cafe alfo, upon the fame prin¬ 
ciple, was decided againfl the vendee after a long pofleffion, two 
fales, and feveral voyages. 4 

Thus dands the marine law of England, by which it appears, 
that the jus poflliminii continues till condemnation, which, by 
the a&s of parliament about to be quoted, is extended, and now 
continues for ever. 
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By the ftatutes of the 13th Geo. II. c. 4 and 29th Geo . II. 
c. 34. (hips or vefTels of his Majefty’s fubje&s, which had been 
captured by the enemy, and were retaken, either by men of 
war or privateers, were decreed to be reftored to the original 
owners, upon paying for falvage the fums mentioned in the 
ftatutes, and the quantum of falvage to be paid to privateers was 
made to depend upon the length of time which the recaptured 
veffel had been in the enemy’s hands; fuch falvage, however, 
never being allowed to exceed a moiety of the value. 


9 $ 



By the laft prize a£l9 this diftin&ion is abolilhed, and the rate 33 c«o iii. 
of falvage payable in all cafes is fixed to one eighth of the value, J 

if the recapture is made by any of his Majefty’s (hips, and to one c. »W 
fixth, if by a privateer or other (hip. *9* 

The words are, “ that if any (hip or vefTd, or boat taken as 
prize, or any goods therein, (hall appear and be proved, in 
M any court of Admiralty having a right to take cognizance 
“ thereof, to have belonged to any of his majefty’s fobje&s of 
“ Great Britain or Ireland , or any of the dominions and terri- 
tories remaining and continuing under his majefty’s prote&ion 
“ and obedience, which were befote taken or furprized by any 
,c of his majefty’s enemies, and at any time afterwards again 
M furprized and retaken by any of his majefty’s (hips of war, or 
any privateer, or other (hip, veffel, or boat, under his majefty’s 
“ proteflion and obedience, that then fuch (hips, veiTels, 

“ boats, and goods, and every fuch part and parts thereof as 
u aforefaid, formerly belonging to fuch his majefty’s fubje&s, 

" (hall in all cafes (fave in fuch as are hereafter exceptpd) be 
“ adjudged to be reftored, and (hall be, by decree of the faid 
“ court of admiralty, accordingly reftored to fuch former owner 
«• or owners, or proprietors, he or they paying for and in lieu of 
falvage (if retaken g by any of his Majefty’s fliips) one eighth 
part of the true value of the (hips. veiTels, boats, and goods, 

H refpe&ively, fo to be reftored, which faid falvage of one 
“ eighth (hall be anfwcred and paid to the flag odicers, captains, 
officers, feamen, marines, and foldiers, in his majefty’s faid 
« (hip or (hips of war, to be divided in fuch manner as before 
fll in this aft is direded touching the (hare of prizes belonging 
“ to the flag officers, captains, officers, feamen, marines, and 
€( foldiers, where prizes are taken by any of his majefty’s (hips of 

2 “ war: . 
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F * 44 war : and if retaken by any privateer, or other (hip, veflel, of 
11 boat* one fixth part of the true value of the faid (hips, veffelsj 
11 boats, and goods; all which payments to be made to the 
44 owner or owners, officers, and feamcn of fuch privateer, or 
41 other (hip, veflel, or boat, (hall be without any dedu&ions, 
4t and (hall be divided in fuch manner and proportions as (hall 
* have been agreed on by them as aforefaid \ and in cafe fuch 
44 (hip, veflel, or goods, (hall have been retaken by the joint 
“ operation or means of 6ne or more of his majefty’s (hips, and 
“ one or more private (hip cr (hips, then the judge of the High 
** Court of Admiralty, or other court having cognizance thereof, 
41 (hall order and adjudge fuch falvage to be paid to the recap- 
44 tors, by the owner or owners of fuch retaken (hip, veflel, or 
44 goods, as he (hall, under the circumftances of the cafe, deem 
<c fit and reafcnable, which falvage fo to be adjudged (hall be 
44 accordingly paid by the owners of fuch retaken (hip, veflel, 
4( or good^, to the agents of the recaptors, in fuch proportions 
“ as the faid court (hall adjudge ; but if fuch (hip or veflel fo 
“ retaken (hall appear to have been, after the taking by his ma- 
“ jelly's enemies, by them fet forth as a (hip or veflel of war, 
“ the faid (hip or veflel (hall not be reftored to the former 
•• owners or proprietors, but (hall in all cafes, whether retaken 
44 by any of his inajefty’s (hips, or by any privateer, be adjudged 
41 lawful prize for the benefit of the captors.” 

From hence it is clear, that by the marine law received and 
pra&ifed in England , there is no change of property, in cafe of 
a capture, before condemnation; and that now, by the afts of 
parliament juft referred to, in cafe of a recapture, the jus pojl - 
liminii continues for ever, unlcfs the (hip fo retaken (hall appear 
to have been fet forth by his majefty’s enemies as a (hip of war, 
in which cafe (he (hall be deemed good prize to the recaptors. 
However, as has been already faid, the change of property is 
not at all material as between the infurerand the infured, upon 
policies of real intereft, which are the only policies that can 
now by law be cfFe&ed. 

I proceed then to (late the cafes which were determined upon 
this point, on wager policies, previous to the ad of parliament 
prohibiting C uch infuranccs. 


The 
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The firft cafe is one in the loth year of Queen Antic's reign, a p . 
5 n which the fa£ts upon a fpecial verdict appeared to be, that 
the plaintiff had infured a certain fum of money upon a (hip, Aifievedov. 
called the Ruth, in a certain voyage, in which Jhip the plaintiff j * 
was found not fd be at all mtere/led. Ip happened that this fhip 
was taken by the enemy, and kept in their.pofleffion for nine 
days, and then before it was carried infrapr.tfidia, it was retaken 
by an hnglifh man of war. Upon thefe fa£fcs, the queftion was. 

Whether or not this was fuch a taking as (hould enable the 
plaintiff to recover the fum infured againlt the defendant ? 

After argument, the court feemed to think (but a fecond 
argument was ordered, which does not appear from any reporter 
ever to have been made), that the defendant was entitled to 
judgment. 


Upon this c -fe Lord Mansfield has obferved, that the man of 2 Burr. 695; 
war which retook the fhip, brought her into the port of London , 
and reflored her to the owner upon reafonable redemption ; that 
this appears from the fpecial verdict, although it is not ftated in 
the printed cafe; and then, as the owner did not abandon the 
fhip, he coukhonly have come upon the infurers for the redemp¬ 
tion ; and no queftion could have arifen upon the change of 
property. Bcfides, the policy being intereft or no intereft, with¬ 
out benefit of falvage, the queftion arofe upon the terms and 
meaning of the wager. But that cafe was not determined. 


This alfo was an a£lion of affumpfit on a policy of inftirance, 
where the defendant infured the plaintiff, intereft or r,o intereft , 
againft all enemies, pirates, takings at fea, and all otht;r da¬ 
mages whatfoever. And upon trial it appeared, that the fhip 
was taken by a pirate of Sweden, and was in his poffeflion for 
nine days, and was then retaken by TinEngliJh man of war, and 
after the fuit commenced, was brought into Harwich. The 
queftion was, whether, in fuch a cafe, the defendant was re* 
fponfible ? 


Dcparta r. 
Ludlow, 
(.'■•myn’s 
Rel'. 360, 


It was determined for the plaintiff. But although it was ob¬ 
jected that the infurer was only refponfible where the plaintiff 
had a property, and. that the term of infuring, intereft or no in* 
Urtd , was introduced fince the revolution j yet it was faid, that 
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chap, fuch infurance was good, and the import of it is, that the plain- 
. 1V ' , tiff has no occafion to prove his intereft, and that the defendant 

cannot controvert it. And though the (hip was here retaken, 
yet the plaintiff received a damage, for his voyage was inter¬ 
rupted j and the queftiort is not, Whether the plaintiff had his 
fhip, and did not lofe his property, but what damage he fuf- 
tained ? 


i Burr. 695. Lord Mansfield has alfo obferved upon this cafe, that it was a 
wager policy, and the property could not be changed, for there 
was then no war, or declaration of war; that the court held, 
that as the {hip was once taken in fa£, the event had happened 
though (he was afterwards recovered. His Lord (hip faid, that 
the fame obfervations were applicable to the cafe of Pond v. 
King. 

pond 7. ■ This was ail aftion 011 a policy of infurance upon the Sa/a- 
K \v g iV. 1 1 man ^ er privateer (of which the plaintiff was part owner), from 
ami Lex the Downs to any port or place where fhe fhould fail for three 
Jibed it'302. rnont hs from the ill of December 1744* intereft or no intereft , 
free from average, and without benefit of falvage ; the infurance 
was againft fuch perils as are ufually mentioned in policies; the 
breach affigned is, that the Salamander was taken by a French 
fhip of war within the three months, and was wholly loft, 
whereby fhe could not profecute her voyage or cruife. The 
jury found a Ipecial verdift, ftathig, that the Salamander was 
taken by a Frtnch (hip of war within the three months j that 
117 of her men were taken out of her, and carried into France , 
and her guns taken out, and that fhe remained in the pofTdlion 
of the enemy from four o’clock in the afternoon of the 2d of 
February till five o’clock in the afternoon of the $th of February i 
that before (he was carried into any port (he was retaken by an 
Englift) privateer, and by the captain of the privateer kept eight 
days upon the high feas without failing, and at the end of eight 
days the captain of the privateer took a French prize, and, toge¬ 
ther with her and the Salamander , endeavoured to come into 
fome Englijh poTt, but the wind not permitting, he carried them 
into Lijbon ; that the Salamander remains there for the benefit of 
thofe to whom (he belongs; that the plaintiff is interefled, ex- 
ceding the fum infored: that the fhip was prevented from 

fiiiifhing 



AND DETENTION OF FRINGES. ' 


99 


finifhing her three months* cruife by the capture, but that (he 
was a living (hip at the end of three months: that Li/ban is a 
neutral port; that the mafter of the privateer obtained a decree 
in the Court of Admiralty at Gibraltar , that the (hip fhould be 
reftored to the owners on payment of one third part for falvage. 

• 

Lord Chief Juftice Lee, after two arguments, delivered the 
unanimous opinion of the whole court: « The queftion is. 
Whether the capture of this (hip, which was never carried infra 
praftdia hojlis before (he was retaken, and upon the matter a3 
found by the verdi£l, (hall be confidered as a total lofs, fo as to 
entitle the infured to recover the whole fum infured ? And 
although by the civil law it may not perhaps be adjudged a total 
lofs, yet the rules of that law are not to govern us, but we muft 
give our judgment according to the common law of England , 
and upon this agreement between the parties, whofe intention 
appears, and muft guide us. By the civil law, there muft be a 
total lofs to entitle the allured to recover, but the policy in this 
cafe extends to captures and other accidents. The meaning of 
the parties here is plain : the infured paid his premium in con- 
fideration of the infurer’s undertaking, that the Salamander (hould 
cruife fafely during three months; the jury have found that (he 
' W as difabled from profecuting her cruife for three months. We 
are all of opinion for the plaintiff, and that this is not an average, 
but a total lofs to the infured : the infurance is to be underftood 
for the voyage of tfiree months, and In common fenfe it cannot 
be otherwife ; fo that as foon as the voyage is broken or inter¬ 
rupted, it is at an end. Safety during the three months is what 
is meant; but it appears that the (hip was taken and detained 
within that time, and that the plaintiff was hindered in his 
cruife; and this, by our law, is a total lofs to the plaintiff. 
I have avoided faying any thing whether this was a prize or not, 
as having never been carried infra prafidia hojlis , becaufe we arc 
all of opinion that this is a total lofs.** Judgment for the 
plaintiff. 

In the cafe of Spencer v. Francoy the plaintiff had caufed him- 
felf to be infured on the Prince Frederick from Vera Cruz to 
Londotiy interejl or no interejl , free of average, and without bene¬ 
fit of falvage. The (hip was afterwards feized by order of the 
viceroy of Mexico , and the Spaniards turned her into a man of 
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CHAP. war, called the Saint Philip, and Tent her as commodore, with 
, 1V ‘ a fquadron of Spani/Jj nun of war, to the Havantiah, they hav¬ 

ing firfl taken out the South Sea Company’s arms, and made 
fcveral alterations in her, and there was a war between England 
and Spain, and Gibraltar was a&ually befieged by the Spaniards . 
The defendants poved the figning *01 preliminary articles of 
peace before the L.zu;e of the fhip, and therefore infilled, that 
this f' izure did not aner the propci ty, and confequcntly the de¬ 
fendants were not liable: lor it the property was not altered, 
this insurance made by the plaintiff, who had no interdl, can¬ 
not hind, as nothing comes within the policy but a total lofs : 
2nd though there be thole general woids in the policy, rcjlraint 
cr del ninnntit of prin:c\, I.ord Chief Jultice Hardivicke declared, 
that a wur might begin without an actual declaration or pro¬ 
clamation, as in this cafe, by laying fr j ge to Gibraltar, a g.irri- 
fon town ; that as a war may begin by hoflihties only, fo it 
may end by a ccff.ition of arms; and thefe preliminary articles 
h hig figncd before the feizure of the fhip, and there being a 
ccfl'ation of arms, he thought the flfp being taken afterwards, 
not to be a taking by ci.emics, unlefs the jury took the caption 
to begin from the time the South Sea arms were feized, which 
v r a3 bclore the article: that fuppofing the fhip not taken by 
enemies, whether his detention for near the fpjee of a year was, 
in this fort of policies, viz. inierejl or no interejl , a detention 
within the policy; or whether in fuch policies the infurers are 
ever liable but in cafe of a total lofs; and if fo, this fhip being 
aiterwards reftored, then he directed the jury to find for the 
deltmiants, which they accordingly did. 

,, v> In another C2fe, the infurance was on goods by the DurJIey 

• galley, interejl cr no interejl , at and from Jamaica to Brijlol . In 

I2s "" herpafiage file was taken by a Spani/h privateer, and carried into 
Meres , a port in Spain, kept eight days, and then cut out by an 
Engl'Jh fhip. l'he plaintiff inlifted, that this infurance, though 
on goods, was to be. confidered as a wager on the bottom 
of rhe fhip: and therefore brought his a£lion for a total lofs. 
Tlx defendant faid, th.it by rhe flat, of 13 Geo . II. c. 4. the 
flr.p is to be reftored to the owners upon paying falvage, and corv- 
feqi • mly this is only an average lofs; and the plaintiff can only 
recover upon a to.al one. Lord Chief Juflice Lee held, that the 
plaintiff ought to recover : for this » a wager upon a totallofsin 
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the vovage, and here has happened one; for being*carried into c p * 
port and detained eight days makes one. Where the policy is, . _L j 
« interejl or no interejl the provifions of the aft in cafes of va¬ 
lued policies cannot take place. The aft does not declare that 
the property is not gone by fuch a capture, but only pr.vidcs 
for reftoring the {hip to whom it did, and thall be proved to have 
belonged. He Lid, it might be otherwile, where the (hip was 
recaptured, before it was carried infra praf\lin y or in cafe of 
goods aftually on board, and upon a valued policy. 

An a(Turanee was made on the Di/fitch galley, interejl or no Wh.t.'lwal 
interejli free of average, &c. from Jumiica to Hull. In her voyage b. K. Mid), 
(he was taken by a French privateer, and carried into Hamburgh , * 749 » 
and after being twelve d<ys in the hands, of the enemy, (he was 
retaken by an EngHJJj {hip, and brought to London , where (he 
was adjudged to be reftored to the owner, paying falvage. The 
owner fold the (hip, and paid the falvage. An aftion being 
brought on the policy, it was held lo be a lofs of the voyage 
and a verdift was given accordingly, 

Thcfe cafes have been laid before the reader, without any 
comments, except fuch as have occurred from time to time to 
Lord AlatisjielJy as he has had occaflon to mention them ; and it 
was the lef* neceflary to obferve upon each particular cafe, as one 
general obfervation is applicable to all, namely that they were 
not policies upon real interejl. Let it fuffice then to repeat, that 
at this flay, in cafes of capture, the underwriter is immediately 
refponlible to the infured. But if the fliip be recovered before a 
demand for indemnity, the infurer is only liable for the amount 
of the lofs aftually fuftained at the time of the demand : or if 
the fliip be rcllorcd at any time fubfequent to the payment by 
the underwriter, he {hall then {land in the place of the infured* 
and receive all the benefits and advantages refill ting from fuch 
reflitution. All thefe regulations certainly have their founda¬ 
tion in the great principles of equity and juflice; an obfervation 
which mud be obvious to every one who recollefts, that a po* 
jicy of infurance is nothing more than a contraft of indemnity. 

Before the fubjeft of capture and recapture is clofed, it may 33 fieo.nr. 
be proper to mention, that.by the late prize aft s, if a {hip be mi 

retaken before {lie has been carried into an enemy's port it (hall «• *60.£.41. 
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be lawful for her, with confent of the recaptors, to profecute he r 
voyage, and it lhall not be neceflary for the recaptors to pro¬ 
ceed to an adjudication till fix months, or till her return to tho 
port from which fhe failed ; and it (hall be lawful for the matter* 
owners, ijc. with confent of the recaptors, to unliver and dif- 
pofe of the cargo before adjudication: and in cafe the veflel lhall 
not return dire&ly to the port from which {he failed, or the re¬ 
captors lhall have had no opportunity of proceeding to adjudi¬ 
cation within the fix months, on account of the abfence of the 
faid veflel, the Court of Admiralty lhall, at the inftance of the 
recaptors, decree reftitution to the former owners, paying fal- 
vage upon fuch evidence as to the faid court, under all the 
circumftances of the cafe, lhall appear reafonable, the expencc 
of fuch proceeding not to exceed the fum of fourteen pounds. 

r 

Having thus endeavoured to explain the nature of captures by 
an enemy, as far as they affeft the fubjeft of infurances, 1 pro¬ 
ceed now to treat of loflVs arifing from another fpecies of cap¬ 
ture, namely, by detention; a part of our enquiry which will 
not demand a long or tedious difeuflion. The underwriter, bv 
the exprefs terms of his contratt, is anfwerable for all lofs or da¬ 
mage arifing to the infured, " by the arrrjh , njlrnints , and detain - 
*• meats of all kings , princes , and people, cjiubul nation , condition, 
“ or quality whatfoever 

i 

The only queftion then is, what lhall be confidercd as fuch 
detention: and indeed the words ufed are fo large and compre- 
henfive, as hardly to admit of a doubt even upon that head. 
The learned Roccus is of opinion “ utjt merccs capt.e a potflate 9 
•* feu judice juflitiam admwijl route in illo loco , aut a populo , ant ab 
« alid qudeunque perfond per vim , abfque pretii folutione , tenentur , 
« c affecuratoresfolvere tejlimationem dominis mercium,faSld prius per 
•« dominos rr.ercium ceffionc ad beneficium ajfecuratorum pro recupe - 
«« randis Hits mercibus , vel pretio ipforum ir capientibus.” In an¬ 
other place he fays, “ Regis & principis faclum connumeraiur 
« inter cafus fortuitos ; ideo ft rex et princcps rctineant navem one- 
« rat am frumento ex caufd penur'ut , quapropter navis non potuerit 
« frumenla afportare ad locum definaium , tenentur affecuratores?*' 

Mahve lays down ti e law to hr, that the infurers are liable 
for all lofits-by arrtfls, detainments, happening both in 

time 
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time of war and peace, committed by the public authority of c ” A p - 

princes. And Lord Mansfold has faid, that the infured may ,--, 

abandon in cafe merely of an arreft or embargo by a prince, not a Burr. tyt. 
an enemy j and confequently fuch an arreft is a lofs within the 
meaning of the word detention , 

What the word “ people” in this claufe of a policy of mfu- Neibittan* 
ranee, means, has lately been judicially fettled in a cafe, where “°£* r g £ Bi 
the declaration claimed a lofs of corn, occafioned by the unlawful +?«***. 
arrejl, rejlraint , and detention of people to the plaintiffs unknown . ' J 
The fa&s upon this part of the cafe were, that the (hip being 
forced into Ely harbour in Ireland, and a great fcarcity of com 
happening to be there at that time, the people came on board in 
a tumultuous manner, took the government of the veflel from 
the captain and crew, weighed her anchor, by which (he drove 
upon a reef of rocks, and would not leave her, till they had 
compelled the captain to fell almoft all the corn confiderably 
below the invoice price. The word people , it was contended at 
the bar, meant individuals of a nation as oppofed to magistrates 
or rulers. 

Lord Kenyon, —“ That which happened in this cafe docs not 
fall within the meaning of “ arrefts, restraints, and detainments 
of kings, princes, and people.” The meaning of the word people 
may be difcovered»here by the accompanying words, nofeitur a 
fociis i it means, “ the ruling pother of the country .” 

Mr. Juftice Buller. —“ I cannot agree with the conflruction 
put at the bar upon the word people ; it means thefupremepower; 
the power of the country, whatever it may be. This appears clear 
Lrom another part of the policy ; for where the underwriters in- 
fureagainft the wrongful a£tsof individuals, thf*y deferibe them 
by the names of “pirates, rogues, thieves :** then having Itated all 
the individual perfons, againft whofe a<Ts they engage, they 
mention other rifts, thofe occafioned by the acts of •« kings, 

« princes, and people of what nation, condition, or quality fo- 
“ ever.” Thofe words, therefore, mud apply to nations in their 
collective capacity. 

An embargo is an arreft laid on (hips or merchand ize by pub- Ln Merc, 
lie authority, or a prohibition of ftafec^m n only tinted to prevent T *^ 4U ‘ i4,L 

l» 4 forest \ 
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chap, foreign (Lips from putting to fea in time of war, and fometimes 
id To to exclude them from entering our ports. This term has 
alio a more ex ten live fignification, for lliips are frequently de¬ 
tained to ferve a prince in an expedition, and for this end have 
their loading taken out, without any regard to the colours they 
Crot.dcpre. bear, or the princes to whofe fubjefts they belong. The lega- 
t ’. i* 10 hty of luch a mc.ifure has been doubted by fome, but it is cer- 
£ Ki.«rk. tainly conformable to the law of nations, for a prince in diftrefs 
to make ufe of whatever veffels he finds in his ports, that may 
contribute to the fuccefs of his enterprife. Embargoes laid on 
(hipping in the ports of Great Britain, by royal proclamation, in 
time of iviir , are driftly legal, and will be equally binding, as 
an aft of parliament; becaufe fueh a proclamation is founded 
on a prior law, namely, that the king may prohibit any of his 
fubjedls from leaving the realm. But-in times of peace the 
power of the king of Great Britain to lay fuclf reftraints is 
doubtful; and therefore where fuch a proclamation iflued in the 
year 17 (>6, againft the words of a llatute then in force, al¬ 
though abfolutely neceffary for the prevention of a dearth in 
7 Geo. III. t ^ ,s country, it was thought prudent to procure an aft of the 
c - 7 * legifliture to indemnify thofe who advifed, or who afted undei 
that proclamation. 


1 Ma b ens, In cafe of detention by a foreign power, which in time of war 
may have fuzed a neutral Ihip at lea, and carried it into port to 
be learched for enemy’s proptrfy, all the charges confequenl 
thereon mult be borne by the underwriter: and whatever coda 
may arife from an improper detention, mull always fall upon 
him. 


Saloucc* v. This was held by JViUes , A Ijhhurtt , and Bullcr, jullices, in the 
‘h j abfence of Lord Mansfield , in a cafe, the circumIUnces of which 

*5Geo in are as follows: It was an infuranceon the fhip Thetis, a neutral 
fliip j and upon the trial, a fpecial cafe was rderved for the opi¬ 
nion of the court, Bating, that the plaintiffs were Tufcan fub¬ 
jefts, rtfidcnt at Leghorn , foie owners of the fhip Thetis , which 
failed fioxx\ ^Leghorn, and was captured by a Spani/b fhip off the 
coafl of Barbary, with neutral goods on board, configncd to 
London. She was condemned as prize in the court of Vice Ad- 
micdity in Spain t which fentence was reverfed j but upon another 
appeal to a fuperior court, the latter fentence was alfo reverfed 

and 
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•nd the former confirmed. The grounds of condemnation were 
two: 1 ft. That the fhip Thetis , refufed to be fearched, and re¬ 
filled with force, having fired at the Spanijb (hip: 2cHy. That 
the had no charter party on board. The captain of the Thetis 
anfwered thefe two grounds : ift. That he refilled and fired, be- 
caufe the Spaniard hailed him under falfc colours ; 2dly. That 
he had taken the goods on board by the piece, and had not 
freighted his (hip to any individual; in which cafe a manifefto 
was fufficient without a charter party. The fentence of the lalt 
court of appeal, although it condemns, admits the neutrality, 
for it ftates the vcfiel to be “ a Titfcan.JJ.upT The laft ground 
relative to the charter party was not infilled upon. Upon the 
other, the three learned judges above mentioned were of opi¬ 
nion, that a neutralJh:p is not obliged toJlop to be fearched (n); that 
the captain had not been guilty of barratry ; that the fearcher 
itops a neutral (hip at his peril: that this was to be confidered 
as a cafe of improper detention, and confequcntiy that the plain¬ 
tiff upon this policy was entitled to recover. 


But though an underwriter is liable for all damage arifing to 
'he owner or the (hip or goods from the reftraint or detention of 
princes, yet that rule lhall not be extended to cafes where the 
infured fliall navigate againft the laws of thole countries, in the 
ports of which he may chance to be detained, or to cafes where 
there fliall be a feizure for non-payment of cuftoms. This was 
fo ruled by Lord Commiflioner Hutchins irT Chancery, in the 
year 1690 ; and the reafon of it is obvious, becaufe there is a 
grofs fraud on the part of the owner of the property infured; 
and that no man (hall take advantage of his own n\ifcondu£t. If 
indeed any of thofe a£U were committed by the mailer of the 
fhip, without the knowledge of the infured, the underwriter 
would be liable, if not for Ioffes by detention, at leaft for a lof- 
by the barratry of the mailer, to which fuch conduct would moit 
certainly amount. 

rf (a) This Opinion of the learned judges does not feem to be well founded. Hut I 
fliall hereafter ftate theargum*nt more at leng-h, in chap. 18, when I lhall have occ»- 
fton to refer to a very learned and elaborate judgment of Sir IV. Scott, the jud^e 01 the 
admiralty, upon this point j and a fubfequent dccifion of the court of King’s Bench 
upon the fut>je&. Poft. 


CHAP. 

IV. 



2 Vern.i 76 , 


Vide t! e 
t' xt du. - 

ter. 
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chap. ha • been a queftion, whether the infurers are liable for the 
^ 1 ^ t payment of damage arifing by the detention or feizure of fhips 

by the government of the country in w hofe ports the fhip loads. 
I ill lately there was only.one common law cafe where this point 
was exprefsly in iffue, and that was not decided. 


Yo'ung V ' Cv ^ ence upon the trial in an a£Uon upon a policy of infu- 

a Ld.Rsym. ranee, the cafe appeared to be, that the infurer agreed toinfure 

^ rom ^ f;r arrival at-in Jamaica during her 

voyage to London ; and an embargo was laid upon the fhip by 
the government; who afterwards feized the Ihip, converted her 
into a firefhip, and offered to pay the owners. The queftion 
was, if this would excufe the infurers ? Holt, Chief Juftice, 
' feemed to incline, that it would not, and that this was within 
the words, detention of princes, &c. but he gave no abfolute opi¬ 
nion, the caufe having been referred to three of the jury. 


Vide r-rre, 

f. ji. 


i Mflgen*, 
176. 


2 M^gco?, 
4 * 7 . 


The very general words made ufe of in policies go to fupport 
the idea entertained by Lord Holt, and although till lately there 
was no cafe where this point was exprefsly confidcred, yet it 
feems to have been taken as fettled in many cafes, which have 
come before the court. One inftance immediately occurs, in the 
cafe of Robertfon v. linvcr, which was cited in a former chapter. 
Uhere, an embargo had been laid by Lord Hood on all (hipping 
at Barbadces ; and it does not appear to have been doubted or 
queftipned at the bar, that the infurer was liable for any lofs 
which might have been fultained by fuch detention, provided 
the lofs had happened to any of the property fpecificnlly infured. 
It is true,-that it is declared by the ordinances of 1 " ranee, “ that 
if any fhip be flopped by our orders in any of the ports of ouf 
“ kingdom bejore the voyage be begun , the infured fliall not, on 
“ account 01 mis detention, abandon or cede their efFe£ls to the 
“ infurers.” A limilar regulation is to be found in Bilboa, by 
which it is ordered, “ that if any fhip or fhips infured, with 
or without ods, fliall be detained by his majefty’s order in 
«« the perts-of th.efe kingdoms of Spain, before the commencement 
<* of the voyage fie is bound on, it (hall be judged 4 that no cefTion 
** can he made of them; bpt rather the inl'urance in fuch cafe 
u ought to be held null.’* If thefe ordinances, when they ufe 

0 thq 
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the words, " commencement of the voyage,” mean commence- CHAP, 
ment of the rifle infured, they agree with the laws of Eng• r 1V ‘ . 

land (a) s became the underwriter can never be anfwerable for 
any thing happening before that period : but when the rifk in¬ 
fured is i{ at and from,” if the (hip be detained in the loading 
port, by order of the (late, before her departure for the voyage, 
but after the rifle commenced, the infurer by our law is liable for 
the damages occafioned by fuch detention* as the words in the 
policy do in themfelves import no reftriction to reftraints and 
embargoes by foreign or hoftile powers only. 


This queftion came on lately for conflderation in the court of Rotch r. 
King’s Bench ; and it was unanimoufly decided in favour of the ^lly*,c*o^t- 

aiTured after two arguments at the bar. But the learned judges. ed in 

. r I 1 rijj.j. u /rev r & 6T«mRep. 

defired not to be confidered as deciding upon the effedt of an em« 4 , 3 . 

bargo laid on by our own fovereign upon (hips loading in this 

country. The queftion came before the court upon a fpecial cafe 

referved for its opinion, upon the trial of an adlion on a policy 

of infurance on three (hips, the Adelaide, Adele , and Viflor, their 

itores, boats, and (idling materials, lAc. upon two of them at and 

from UOrient, and upon the third, at and from and after her 

arrival at L*Orient , and on all of them, “ to all ports, Teas, and 

“ places what foe ver, beyond and on this fide the Capes of Good 

" Hope and Horn, on the fouthern whale and fcal firtiery and 

“ trade, and until the (hip’s arrival back at L'Orient.” The lofs 

is dated by the declaration to have happened by the (hips and 

their (lores and piovifions being, by authority of certain perfons 

exercifing the powers of government in France , at Port Louis with 

rclpedl to one, and at L'Orient with refpedl to the two others, 

arrefted and reftrained from further profecuting their voyages, 

and that they had thence hitherto been prevented and reftrained 

therefrom under and by virtue of fuch-rcftraiint. The cafe dated 

that the (hip Adelaide % failed from the port of L'Crient on the 

voyage infured, but was obliged to put back by ftrefs of weather 

into Port Louis ; and whilft (lie lay there, and the (hips Adele 

and Piflor were preparing for the voyages in th6 policies men-* 

tioned, and before the neceflary paflports and clearances could 


(a) The French policies on the ihip always attach only from the day the (hip fails, 
unlt-fa the parties vaiy the general lule by a pniticuUr agreement. See the ordinances 
in a Magens, if>8, 1611. See t'eth.er't 'frattc au C r.i.ai J' nffvrorct, chap. I. ie£t a* 
aitidc z. wlu'rc the diftiuftiun 1 hate Uk.cn in ih^ text i.allo m.ae. 
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p * be obtained, on the 5th February .1793, an embargo was laid on 
all veflels in thofe ports. That the Adelaide was brought back 
to L'Orient , and the perifhable (lores of all the three (hips fold ; 
and the faid thre£ veflels with the reft of the (lores now remain 
at L'Orient, under the embargo, which has continued ever fince 
on all (liips deftined on long voyages ; and none have fince been 
permitted to fail, except thofe in government fevvice or upon 
(liort coafting voyages. The Adele and Viftor had entered out¬ 
wards upon the voyages infured, when the embargo came ; ami 
that alone prevented the (hips from failing. Notice of aban¬ 
donment was given to the tmderwiiiers on the 27th Feb. 1 79 s 
and a total lofs claimed ; and the like notice and claim wv.re re¬ 
peated in Augnfi 1793 [a). 

Lord Kenyn- —“ I have looked into all the cafes which have 
been cited, and I have alfo confidered the pnflages collected from 
foreign writers, and the molt refpe&ahle of them ferm to me 
to coincide with the conftruclion, which an linAifij court oi jui- 
tice would put upon fuch an inflrument as the prefent. This 
plaintiff is under no difability to fue, and the defendant has en¬ 
tered in.o an engagement to indemnify him agiinft arrefts, re- 
ftraints, and detainments of all kings, princes, and people, of 
what nation, condition, or quality foever. By this peril, the 
Ihip has been detained near three years, and the voyage is de¬ 
feated ; but the plaintiff is to be told this is not a lofs within the 
policy. No common man reading the words of the policy could 
doubt upon the queftion: and it is by artificial reafoning only, 
colleflcd by great reading upon foreign authors, that his claim 
can be repelled. But in truth, when examined, the rcfcarch 
turns out to be all one way, and that is in favour of the plain¬ 
tiff. Roccus , Le Guidon , Green v. Youngs from Lord Raymond* 
are all one way: and although Lord Holt is faid not to have 
given an abfolute opinion,every tiling th^t fell injudgment from 
that great man is deferving of the higheft attention. Lord 
Mansfield too has given an opinion upon the very point (2 Buty % 
6i,6, and ante, p. 103.); and when to thiscurrent of authorities 


(a) Some other fjfts were dated ; but as the effirdt of them was to fliew that the 
plaintiff was cither an alien enemy, or in partner/hip with an alien enemy ; and as the 
fadts oid not fupport the argument which was to be railed upon them, and did not forn^ 
an ingredient in the judgment of the court, I forbear to date them. 


WC 
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we add the words of the policy itfelf, it is perfectly clear. Sup- c 
pofe war had heen declared, and the fliip had been detained in 
port as a prize, could there have been a doubt ? and I can fee 
no difference between the cafes. 

The other judges delivered their opinions feriatim , concurring 
unanimoufly with his lordfliip j and there was judgment for the 
plaintiff ( a ). 

By what has been faid it appears, that before the infured can 
recover againft the underwriter in cafes of detention, he muft 
firft abandon to the infurers his right, and whatever claims he 
may have to the goods infured. This point will be fully treated 
of in the chapter of Abandonment. It will be fufHcient here to 
remark, that in mod of the countries on the continent, the time 

{a) In deciding the above cafe, the learned judges exprcfsly declined giving an opinion 
upon the efTcft of an embargo laid by the government of this country upon a fhip in. 
fuicd here. The cafe of Green v. Young, above flated, was indeed an embargo by the 
Britifli government. The veiy point arofe, and came on for argument upon a fpeciul 
cafe in a caule of Gifchoff v. Agar, in Eatt. Teim 1797. But it not being ftated whe¬ 
ther the abandonment was made in a reafonable time, and the court inclining to think the 
abandonment fhould be in the tuft inftance, they feat the cafe ba.k for the jury to find 
that fail: and upon the fecond trial the jury, having found that the abandonment was 
not made in due time, gave a general verditt for the defendant; and the main quefti-m 
refpe&hig the embargo was not decided. But during the prefent war in Europe, it ha s 
become neceflaiy for the courts to decide this queftion j for in Touteng v. Hubbard, 

3 Bof. and Pu'l. 291, where* the point arofe'upon a charter party, Lotd Alvanley , re¬ 
ferring to the above cate of Bifchoff v. Agar, declared it to be the opinion of the whole 
court, that a Britilh merchant is not liable to anfwer for any damages, which the owner 
of a foreign veflel may fufiain, from an embargo laid by the Brit’Jb government on 
foreign /hips, in the nature of reprifals and partial hoftility. And his Lordfliip goes on to 
declare it to be the opinion of himfelf and his brethren, that an infurance for the benefit 
of a foreigner, agiinft the effrtfs of fuch an embargo as that in quedion (which was an 
embargo by the Britifli government upon all Swcdijh vtjfeli) would be illegal. And a 
diitinttion was taken between fuch a cafe and that of Green v. Young (ante), which 
was a queftion between two Britifli fubje&s. 1 lament that I cannot here g've Lord 
A/vanley's very able and learned argument entire, and to abridge it would be doing it 
great injuitice j I therefore refer the reader to the Reports of Meflrs, Bufanquet and 
Puller. 

And in a cafe at Nifi Priu9 before Lord Ellenborovgb, his Lordfliip wai of opinion, 
yhere the affured was a fubje& of the country, he might recover againfl. a Britifh 
underwriter for the lofs fuftained by the detention of the Britifli government, that being 
totally different from the cafe of a foreign affured ; for amongft our own fubjelts, 
whether the plaintiff or defendant fuftain the lofs, it cannot prejudice the general in- 
teiefts of the country. Page v. Thompson, fittings after Hil. 1804, at Guildhall. The 
fame point was ruled by his Lordfliip in Vifger v, Prefcott, with t efpeft to neutral pro¬ 
perty. 5 Efp. 184. 
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C H A P. for abandonment in fuch cafes is fixed to a limited period after 
IV * the event has happened. In Bilboa and France the ceflion mud 
2 Magens, be made in fix months, if the lofs has happened in any part 

175.416. 0 f Europe ; and within a year, if in a more diftant country. A 
2 Magcn*, fimilar regulation as to time is eftabliQied by the ordinances of 
3 Middleburgh in Zealand. By the law of England f, there is no 

pofitive rule on this fubje&, confequently an infured has a right 
Seethe cafe to abandon immediately upon hearing of the detention. But it 
® f ^* heI1 (hould feem, that in order to prevent the underwriters from 
port ch 9. being haraffed, the infured ought to make his clc&ion, whether 
pointVas' 8 he will abandon or not, within a reafonable time ; and what 
been confi- that (hall be. mud in general depend upon the circumftances of 

•dered and * b r i 

fettled ; and the CSie. 
fee >nte, 

p. loq^note (a), the cafe of Bifchoff r. Agir, where held that the abandonment mud be in the 
firft ioltance. 
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CHAPTER the FIFTH. 

Of Lofles by the Barratry of the Matter or Mariners. 

TT does not feem to have been any where precifely afcey- CHAP. 

tained, from what fource the term barratry has been V ’ y 
derived. 

Indeed the derivations of barratry have rather tended to con¬ 
found, than to throw any light upon the fubjeft: for its root 
has been fo frequently altered, according to the caprice of the 
particular writer, that it is impoflible to decide which is the 
true one. The Englifh, however, molt probably have taken it ^ 
from the French , barrateur , which is to be traced to the Ita. 

Hans : but where the latter found this word is a thing by no 
means clear. 

Whatever the derivation may be, the word feems to have Cowp. 154. 
been originally introduced into commercial affairs by the Italians , 
who were the firft great traders of the modern world. In the 
Italian di&ionary, the word barratrare means to cheat; and 
whatfoever is done by the mafter, amounting to a cheat, a fraud, 
a cozening, or a trick,' is barratry in him. Pojllethwaite, in his 
dictionary of trade and commerce, defines barratry thus : “ Bar- itoI. p 214, 
“ ratry is committed when the mafter of the (hip, orthema- 
“ riners, cheat the owners, or infurers, whether it be by run- 
u ning aw^y with the fhip, finking her, deferting her, or cm- 
“ bezzling the cargo." In another place, the fame author ob- , vo j f t 
ferves, “ one fpecies of barratry in a marine fenfe '19, when the 
“ mafter of a fhip defrauds the owners or infurers, by carrying 
“ a fhip a courfe different from their orders." Thefe defini¬ 
tions are fo very comprehenfive, that they feem to take in every 
cafe of barratry, known to the law of England, as far as we can 
collet the principles from the feveral cafes that have been de¬ 
cided. From a review of thofe cafes, and they are but few, it , s- r a. 5*1. 
appears that any a£t of the mafter, or of the mariners, which is aStn ^ 
of a criminal or fraudulent nature, or which is grofsly negligent, Cow P . 14.3. 
tending to their own benefit, to the prejudice of the owners of the *^ e y fn T ^* l J‘ 
/hip, without their confent or privity, is barratry. Re i>- s° 5 - 
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chap. jt is not neceflary, in order to entitle the infured to recover for 
. v ” \ barratry, that the lots fhould happen in the akl of barratry: that 
Cowfv 155. ** * s immaterial, whether it take place during the fraudulent 

voyage, or after the (hip has returned to the regular courfe; for 
the moment the fhip is carried from its right track frith a frau¬ 
dulent intention, barratry is committed. 


Lockyet v. But the lofs, in confequence of the aft of barratry, muft hap- 
j^Term Rep. P en during the voyage infured , and within the tim$ limited by the 
p. z;*. policy, otherwile the underwriters are difeharged. Thus, if 
Vide ante, captain be guilty of barratry by fmuggling, and the fhip 

afterwards arrive at the port of deltination, and be there moored 
« at anchor twenty four hours in good fafety : the underwriters are 

not liable, if, after this, fhe fhould be feized for that aft of 
fmuggling. 

From the above deferiptions of barratry, it will appear, that if 
the aft of the captain be done with a view to the benefit of his 
owners, and not to advance his own private intereft, no barratry 
has been committed. I have faid, that to conftitute barratry, it 
muft be without the knowledge or confent of the owners; be- 
caufe nothing can be fo clear as this, that no man can complain 
of an aft done, to which he himfelf is a party. But it is ma¬ 
terial to confider, in what fenfe the word owner is to be under- 
Cowp. 154. flood, in this definition. It has been argued, that if A . be the 
owner of a fhip, and let it out to B. as freighter, who infures 
it for the voyage ; and if the deviation be with the knowledge 
of A . though unknown to B. the infurer is difeharged. But the 
court over-ruled that argument, and faid, that in order to dif- 
charge the infurer from the lofs by barratry, it muft appear, that 
the aft done was by the confent, or with the privity of the owner* 

pro hac vice , that is, the freighter, the perfon infured. 

✓ 

Thefe principles being advanced, it wHl now be fufficient to 
(hew that they are fupported and eftablifhed by the cafes which 
have been decided.' But before they are quoted, it will be pro¬ 
per to obferve, that by the pofitive regulations of Middleburgh t 
Amjlerdam, Hamburgh ,' and other countries in Europe , the un¬ 
derwriters are univerfally held to be anfwerable for Ioffes arifing 
by the barratry of the mailer or mariners. By the ordinances 
of Rotterdam i the owners of (hips are prohibited from making 

z i infurances 


a Migeni, 
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infurances againft the barratry of the matters, whom they them- 
felves fhall appoint; but they may infure againft their negleft, 
and alfo againft the villainy of the Tailors, and of fuch mailers 
as may happen to fucceed to the command of the fliip in foreign 
parts, without the knowledge of the owners, on account of the 
deceafe or abfence of the matter originally appointed. No 
fuch rule prevails in the law of England ; but the infurcr under¬ 
takes generally and by exprefs word9 inferred in the policy, to 
indemnify the owner of the (hip or cargo againft all Ioffes which 
he may happen to fuftain by the barratry of the matter or ma¬ 
riners, even though the matter (hould have *jeen appointed by 
himfelf: a circumftance which is rather lingular, for theinfurer 
to undertake for the cotidudl of a man whom he can neither ap¬ 
point nor difmifs. 

In an a&ion upon the cafe on a policy of infurance, on tiie Kniet-.t r . 
(hip Riga Merchant , “ at and from Port Mahon to London, Cnmbridg* 
“ againft the birratry of the matter (among other things), and 
“ all other damages, dangers, and misfortunes, which (hould ,Str, *S Sl * 
* { happen to the prejudice and damage of the faid fliip,” the 
breach nfligned in the declaration was the lofs of the {hip, “ fry 
“ the fraud and negligence ” of the matter. The plaintiff had 
judgment in the court of Common Pleas. The defendant 
brought a writ of error, and it was contended by his counfcl, 
that the words “ fraud and negligencef ufed in the declaration, 
were more general than the word barratry; and that the breach 
{hould have been exprefs, that the Ihip was loft by the barratry 
of the matter: that if the word barratry do import fraud,'yet 
it does not import negleft ; and the fail here alleged is, that the 
(hip was loft by the fraud and negligence of the matter (<j). 

But the court were unanimouily 9f opinion, that there was 
no occafion to aver the fail in the very words of the policy ; 
but that if the fa£t alleged,came within the meaning of the 
words in the policy, it would be fuilicient. Barratry imports 
fraud: and he that commits a fraud may properly be faid to 



2 Magens, 
89. 


(0) It now appfara from manufcrlpt notes of the following cafe of Stamma v. Btown, 
that the barratry committed in point of fa& in Knight ». Cambridge, wai a f ilipg 
*» out of port, without paying the port duties, whereby the gcod* were forleittd and 
“ loft.' ’ See tail* r, Rowcroft,8 E*ft> R. J*6. I’oft. aar. 
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be guilty of a neglect, viz. of his duty. Barratry of a mailer 
is not to be confined to the mailer’s running away with the 
Ihip j but it extends to any fraud of the mailer. The end of 
infuring is to be fafe in ali events; and it would be very preju¬ 
dicial if we were to make loop-holes to get out of thefe policies. 
The judgment fras affirmed. 

In another cafe, the Ihip the Gothic Lyon being advertifed to 
go to Marfeilles , goods were ihipped on board her, on behalf of 
the plaintiff; and a bill of lading was figned by the mailer, 
whereby he undertook to go ftraight to Marfeilles , and the de¬ 
fendant underwrote a policy from Falmouth (where the goods 
were taken in) to Marfeilles. Before the (hip departed from the 
port of London, another advertifement was publilhed for goods 
to Genoa , Leghorn , and Napless and the plaintiff’s agent was 
told, that it was intended to go to thofe ports firlt, and then 
c ome back to Marfeilles; but he infilled that his bargain was to 
go diredtly to Marfeilles; and he would not confent to let her 
pafs by Marfeilles , or alter his inl'urauce. 

The Blip, however, did paf. by Marfeilles ; and after deliver¬ 
ing her cargo at the other ports, fet out on her return for Mar- 
fellies with the plaintiff’s goods; but in a voyage thither, was 
blown up in an engagement with a Spani/h Ihip. In an adlion 
upon the policy, the breach affigned was alofs by the barratry 
of the mailer. 

Lord Chief Jullice Lee told the jury, that this voyage, being 
pgainft the exprefs agreement to go >firlt to Marfeilles , feemed 
to be more than a common deviation, as it was a formed defign^ 
to deceive the contradlor. He compared it to the cafe of failing 
out of port without paying the duties, whereby the Urp was fub- 
jcdled to forfeiture, and which has been held to be barratry. 

The jury (laid out feme time, and upon their return, aiked 
the Chief Jullice, “ Whether, if the mailer were to have no 
benefit to himfelf by palling by Marfilles , and went only to the 
other places firlt for the benefit of his owners, that would be 
barratry ?” and the Chief Jullice having anfwered “No,” they 
fbund for the defendant. 


A &ew 
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A new trial being moved for, the cafe was argued; and all C H A 1*. 
the judges of the King's Bench were of opinion that the verdift \ , 

was right: for the matter has a£ted confident with his duty to 
his owners ; and the plaintiil’s agent knew of the intended al¬ 
teration before the goods were put on board, and might have 
refufed to ihlp them, or have altered the infurance. The court 
alfo held, that to conftitute barratry («), there mull be lbmething 
of a criminal nature as well as a bre.ich of contract; and that 
as the breach was alligned upon the bi«ra f ry cnlv, it was not 
fupported by the evidence. 2So the defendant had judgment. 


In Sir John Stranges Reports we find another cafe upon the 
fubje£t of barratry. The flnp AL.li't. rnnean went to fea in the 
merchant’s' fervice, having alfo a Ltrcr of marque ; and was 
infured by the defendant, being bound from Urijlilxo Kcmf-umL 
land. In her voyage flic took a prV.e, returned with it to if "I- 
toly and received back a proportionable pait ot the premium. 
Another policy was then made, and the fhip let our, theciptain 
having firll received exprefs orders from the owners that if he 
took another prize, he Ihould put fume hands on board fuch 
prize, and fend her to Brijiol ; but that the lliip in quellion 
fliould proceed with the merchant’s goods. Another prize was 
taken in the due courfe of the voyage; and the captain gave 
orders to fome of the crew to carry the prize to Brifioly and tie. 
figned to go on to * NeivfiumUatid: but the crew oppofed him, 
and infilled that he ihould go back, though he acquainted them 
with his orders: upon which he was forced to fubmit, and, on 
his return, his own (hip was captured, but the prize got in 
fafe. 


El:on v. 
UiogJcn, 

2 Stra. 12 6 ^ 


ft 


In an a£lion againft the infurers, it was infilled, that this was 
fuch a deviation as difeharged them. But Lord Chief Juftice 
Lee and the jury held, that this deviation was excufed by the 
force upon the mailer, which he could not refill, and therefore 
fell within the plea ofnectiTity, which hud always been allowed. 
The plaintiff's counfel thought it was barratry: but the Chief 
Juftice was of opinion, that it did not amount to that, as the 


(a) In Phyn r. ThcRojal Exch mge Company,. 7 Tc tn R. 505. port. p. \ and alfo 
j>} parle v. Rowcrof-. 3 tall, R. 126. it a(.p-a-»-d from 2 manufiript icp' it of the 
effect' Stumna v. Hmvvr, tui by Mi. Ju!li:c J avf'tnce, that Lord Chuf Js.rtice Lee t 
in ba.'rauy t-id, *• *: L; fonit o: u-.'l in the jnaPicr ex vjfejtun." 
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CHAP fhip was not run away with, in order to defraud the owners. 
v ' But as this was a cafe not of wilful deviation, but of a deviation 
through necdlity, the infurers were held to be anfwerable, and 
the plaintiff had a verdift for the fum infured ( a ). 

Thefe arc all the common law cafes, which are to be found on 
the fubjeft of barratry during a long feries of years, viz. from 
the firlt origin of infurances, till the year 1774, when a cafe 
arofe, in which all the dodrinc on this head was fully confi- 
dered.* 


V.illr-0 and 
another v. 
Wheeler, 
Cotop. Rep. 
> 43 - 


It was an aclion on a policy of infurance upon goods on board 
the Thomas and Matthew from Londm to Seville. The policy 
was made in the common form, with liberty to touch at any 
ports or places, &c. The lofs was affigned different ways in 
the .declaration : Fir ft, by ftorms and perils of the fea, in confe- 
cjuence of which, the fhip was obliged to go to Dartmouth to be 
repaired ; and, that afterwards, a further lofs happened by 
ftorms, C5V. Secondly, that it happened hy ftorms and perils 
of the leas in the voyage generally; and Thirdly, by the-tar- 
ratry of the mafter. 


’The ciufe was tried before Mr. Juftice Aphurjl at Guildhall , 
at the fittings after Kajler term 1774, by a fpecial jury. On 


(3) In ,in rppe.il from the Call Indie'.', heard before the Lords of the Privy Council 
at the Cockpit, Sir R. P. Arden, the Vafter of the HclL, in obfi-rving upon the above 
c-.(;ot Eltor.’v. Brogden, faid, hech..U'ht it mu it be ill reported in Sliange; for, upon 
the fift' ftaied, there could be no iioub', hut that the mariners had committed barratry; 
a«J he w is thcrefoie inclined to think, js Lord Man.-lidd appealed t > have done in 
commenting upon thi; cafe in that of Val.ejo v. Wheeler, that the policy mult have 
bten fpetia!, probably not -ncluding barratry ol the man i:.$. Dc Frife v. Strphens, f ft 
July i$oo. Hut wi'h deference to fuuh high authoiity, that could hardly have been 
tiis cafe; frr otherwiA the plaintiff's tounlel aited molt abfurdly, in arguing that this 
conduct wa« barratrous, as from the above report they appear to h«\e done, if barra¬ 
try was a rifk fpecially excluded fiom ihe policy. I have been at fome pains to get at 
the rcc' rd ; but after a perfona! and dil gent fesrth, there dpcs not appear to have, been 
any jud-imem docketel ; and, thenfore, as I cmld no obtain the number of the 
judgment roll, a feaich amonglt the iec.irds th'.mfelve 3 would have been almoft fruit- 
Jefs. Certainly, bowevei, the ground upon which the decifion in Elton v. Brogden turned, 
may wel> be doubted ; as the conduit of the tmriners Terms to have been clearly barra¬ 
trous ; but the decifro» itfelfwas coireit ; becaufc a deviation, if occalioned by barra- 
tiy does not affeit the claim of the alTu-edto recover ; but on the contrary charges the 
undefwiiters. See observations upon this cafe by Lord Chief Juflice (Sir James) 
Mansfield, in pronouncing judgment in 'he caufeof Scott v. Tbomplbn. l New Rep. 
p, 181, whcii his Lcrdlh'p Rems to think the conduit of the failors aot barratrous. 

the 
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the trial it was proved, that this (hip was put up as a general c 
lhip from London to Seville ; and was let to freight to one Dar¬ 
win, to whom (lie was chartered by Brown the captain : that it 
is the courfe of vcflels going on this voyage, to (lop at fome port 
in the weft of Cornwall , to take in provifions: that this (hip ha¬ 
ving taken her cargo on board, failed from London to the Downs: 
that while (lie lay there, all the other (hips bound to the weft- 
ward bore away •, but (lie It aid till the night after, and then 
failed to Guertfey, which was out of the courfe of the voyage : that 
the captain went there for his own convenience, to take in 
brandy and wine on his own account: after which he intended 
to proceed to Cornwall: that the night after the (hip quitted 
Guertfey (lie fprung a leak, which obliged her to put into Dart¬ 
mouth. When fits was refitted, (lie fet fail again and proceeded 
for I It ford in Cornwall, where it was always intended (lie (liould 
ftop to take in provifions ; but in her way (he received further 
damage, and on her arrival there, was totally incapable of pro¬ 
ceeding on the voyage, and the goods were much damaged. It 
was attempted on the part of the defendant to prove, that one 
Wilks was the owner of the (hip ; that the voyage to Guertfey 
was on his account, and that the goods taken on board there 
were his property : but this evidence went little further than in¬ 
formation and belief, except that it was proved, that when t.lie 
fhip arrived at Halford, the wine was delivered to him in his 
cellar. The learned judge directed the jury, that if the going to 
Gitcrnfcy was without the knowledge of Darwin, it was barratry, 
and they ought to find for the plaintiff; bur if done with his 
knowledge, then it was not barratry : that if they (hould be of 
opinion, that it was without the knowledge of Darwin, he de- 
fired them to fay, whether they thought it was with the know¬ 
ledge of Wilks or not. The jury found a verdict for the plain¬ 
tiff, and faid, they thought the going to Guernfey was without 
the knowledge of • Darwin, whom they looked upon to be the 
true owner ; but they were of opinion, it was with the know¬ 
ledge of Wilier . > 

A motion was afterwards made for a new trial; and the cafe, 
being a queftion of great confequence to.the mercantile world, 
was twice argued at the bar ; after which the judges were una- 
nimoufly of opinion, that the plaintiff was entitled ;o recover, 
but they delivered thercafons of their judgment f rialim . 
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CHAP. 

V, 
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Lord Mansfield. — ce The ground of the motion for a new trial 
^ *n this cafe is, that under the circumftanccs, as they were given 
in evidence to the jury, the carrying the Ihip to Guenfey t was 
mertly a deviation, but not barratry. Much more ft refs was laid 
at tlie trial, than in either of the arguments, upon this fad ; 
namely, that the deviation being with the knowledge of Wilks 
the ov. ncr (though not owner pro hue vice) of the (hip, it couid 
mver be barratiy; and therefore the jury were prcflld to fay, 
whether it was with the confent of Wilks or not; and they f.iid, 
<e It was/* To be fare nothing is fo clear, as that if the owner 
of a fhip infurc, and bring an action on the policy, he can never 
IVt up as a crime a thing done by his own direction or confent* 
It was therefore a material fad to proceed upon, if Wilks had 
had any thing to do in the cafe ; but he had not. It appeared ro 
me, that the nature of barratry had not been judicially confi- 
dered, or defined in England with accuracy. In all mercantile 
trail factions, the great objed fnould be certainty : and therefore* 
it is of move conlVquence that the rule fiiould be certain, than 
whether the rule is cftabli flied one way or the other; becaufe 
fpcculators in trade then know upon what ground to proceed.'* 
Ilis lordfhip then dated the three calcs above quoted from 
Strange r and after giving a definition of the word oarratry, he 
proceeded thus: “In this cafe, the underwriter has infurecl 
againfl: ail barratry of the maftt r; and we are not now in a'cafc 
where the owner or freighter \s privy to it; if we were, it is evi¬ 
dent, that no man can complain of an ad, to which he is him* 
fcIf a party. In this cafe, all relative to Wilks may be laid out 
of it: he is originally the ovner; but not the infurer here. 
Darwin was the freighter of the fiiip, and the -goods that were 
on board were his : if any fraud be committed on the owner, it 
is committed on Darivin . The queftion then is. What is the 
ground of complaint againft the mafter? He had agreed to go 
on a voyage from Louden to Seville ; Darwin trulls he will let 
cut immediately, inftead of which the mafter goes on an iniqui¬ 
tous fcheme, totally dillind from the purpofe of the voyage to 
Seville : that is a cheat end a fraud on Darwin , who thought he 
would fet out diredly ; and whether the lofs happened in the ad 
of barratry, that is during the fraudulent voyage, or rficr , is im¬ 
material. btraufc the voyage is equally altered, even though 
fh: re is. uo t.t! tv udeuitous ir,tf.::t. But in the prefent cat's 

there 
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there is a great deal of reafon to fay, that the lofs fuftained was CHA P. 
in confequence of .the alteration of the voyage. The moment the , - — y 

lllip.was carried from its right courfe, it was barratry; and here 
the lofs happened immediately upon the alteration. Suppofethe 
{hip had been loft afterwards, what would have been the cafe of 
the infured if he were not fecured again ft the barratry of the 
matter ? He would have loft his infursjncc by the fraud of the 
mafter; for it was clearly a deviation, and the infured cannot 
come upon the underwriters for a lofs, in confequence of a de¬ 
viation. Therefore, I am clearly of opinion, that this fmug- 
gling voyage was barratry in the mafter.’* 

Mr. Juftice AJlon .— <e I wonder that there (hould remain a 
doubt at this day, what is meant by barratry in the mafter. In 
different ordin mces different terms are ufed ; but they all have 
the fame meaning. In one of the ordinances of Stockholm, it is 
called “ knavery of the mafter or mariners;” and the fads 
flated here, clearly fall within that defeription. Where it is a 
dcvjition with the con fen t of the owner of the veffl-l, and the 
mafter i.< not a din- for his own private intereft ; in fuch cafe it 
is nothing but a deviation with the confent of the owner, and 
the underwriter is excufed. In this cafe the hull of the fhip 
bJonged ro Hides: but he had nothing to do with it, having 
chartered it to Darwin: the jury therefore did right in con Tiller¬ 
ing Darwin the owner pro hue r oi/e. Having confflered him in 
that light, the conduct of the mafter was clearly barratry ; for 
he was a&ing for his own benefit, without intending any good 
to his owner, and without hjs confent and privity. Nobody 
knows when the firft commencement of the injury happened ; 
but mo'.t probrtbly, on the return of the fhip to Dartmouth 
from Cuernfey , where he had been for the purpofe of frrug- 
gling. Therefore, I am clearly of opinion, that this change of 
the voyage for an iniquitous purpofe, was ha ratry ; which is 
pot confined to the running away witii the flop, but comprehends 
every .fpccies of ft;aud, knavery, or criminal condutft in the 
mafter, by which the owners pr freighters are injured.” 

Mr. Juftice Willc *.— " The only doubt I had in this cafe was 
at*what time $hc lofs happened : and I think it may reafonably 
be {aid to have happened in confequence of the fm.uggling voy¬ 
age : for if the (hip had proceeded op her firft inSendcd'couife* 

# * fo# 
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CHAP. f]-,c would have efcaped the dorm. Though this wa3 a deviation, 
. yet it is a fair and juft rebutter to fay, that it was barratry in the 

mailer, wliich is a peril infured again ft by the policy.” 

Mr. Jufticc Afuhurfl continued of the fame opinion, which he 
held at the trial; and the rule for a new trial was difeharged by 
the unanimous opinion of the whole court. 

Ro’-ctfon ▼. In another cafe, which has already been twice cited for an- 
th* hit ' C other purpofe, Mr. Jufticc Buller , who tried that caufe, feemed 
chap.er. t 0 think, that the breach of an embargo v/as an a£l of barratry in 
the mafter. 

i 

Rofs^r. j n a fubfequent cafe, which was an attion on a policy on 

4TerrnRe?.* goods on board the Live 0 <ik t whereof Jofeph Rati was mafter, 
at ant ^ ^ rom J mna * ca to Neiu Orleans , it appeared that the (hip 
was put up as a general fhip at Jamaica in i 783 ; that (lie failed 
on the voyage infured in May 1783, and arrived in June follow¬ 
ing at the mouth of the river Miffijpppi , which leads up to New 
Orleans in SpaniJ}) America^ at the diltance of about 3} leagues. 
When the captain had got thus far he dropped anchor, and 
went in his boat up the river to New Orleans , and on his return 
without carrying the (hip to her port of defiin ition, flood away 
for the Ilavnnnah , after which he was never heard of. It ap¬ 
peared that he had a private adventure of negroes of his own on 
board, which there was reafonable evidence for fuppoiing he in¬ 
tended to have difpofed of at New Of leans ; but finding it difli. 
1 nit to do fo, on account of a prohibition to import them into 
the SpaJuJI) government, he went to the Havgnttab. The jury 
found for the plaintiff on the countin the declaration, charging 
the barratry of the mafter *, and the whole court of King’s Bench, 
upon a n o'.ion for a new trial, were of opinion, that the facts 
ft.\tcJ amounted clearly to the crime of barratry. 

• 

So alfo il has been held by the Court of King’s Bench, that 
the Captain of a fhip, contrary to the inftruflions of his owner* 
3^o! n 'scc P * cruife for and taka a prize, and the vcflel is afterwards loft in 
P° a - confcqucnce of it, he is guilty of barratry, even though he libel 

his prize in the CouTt of Admiralty in the name of himfclf and 
liis owner; and though the owner had procured a letter of 
marque, kdely with a view to encourage feamen to enter, and 
\ 8 without 


another 

point. 
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without any intention of ufing it for the purpofe of cruizing; for c p - 
whatever is done by the captain to defeat or delay the perform- *1 j 
ance of the voyage, is barratry in him, it being to the prejudice 
of his owners *, and though the captain might conceive that wha* 
he did was for the benefit of his owners, yet if he afted con¬ 
trary to his duty to them, it is barratry. In this cafe it alfo ap¬ 
peared, that the captain had boarded and plundered an American 
(hip, which they afterwards releafed, before he cruized for and 
took the prize in queftion. 

Two cafes have lately arifen in which the do&rine of barra- Phvnv.The 

' • i r n r i | • — r Rival L*ch. 

try was much confulered : in the iirlt of them the Court o* A flur com. 
King’s Bench, after confiderable argument, were unanimoufly 7 o rc,mRc *' - 
of opinion, that there mull be fraud to conftitute barratry, and 
that the jury, by negativing fraud, had in truth, by that finding, 
negatived barratry. 

B.ut in the fccond of thofe cafes, the definitions of barratry, 
and the ingredients necefiary toconflitute that offence, were very 
elaborately argued at the bar: and after time taken for delibe¬ 
ration, Lord EUenborougb pronounced the unanimous judgment 
of the Court, in a very learned and luminous argument, in which 
his Lordfliip entered into a full confideration of all the prior 
cafes, marked their relative diftin&ions, la : d down the true de¬ 
finition of the offence, and guarded the hearer from imagining 
that the fuppofed generality of his do&rine could extend to 
cafes, which evidently could not fall within the fcopc of his 
rcafoning. 1 lament that J have not fpace to give this judg¬ 
ment verbatim : but the fubftance {hall be detailed for the gene¬ 
ral reader, and profeflional men miift be referred to the larger 
printed accouut in Mr. EnJ ?s Reports. 

It was an a£lion on a policy of infurance, at and from Liver - jj ar j e an d 
pool to the coaft of Africa y during her flay and trade there, and 
to the port of fale in the Weft Indies , and the plaintiffs aver- g Eift't * 
red the lofs to be by barratry oj the majler . It appeared in evi- Rcp * ,a6 * 
dence that the m after, who was alfo fupercdrgo, on his arrival 
off Cape Coaft Caftle , a Britifli fettlement on the coaft of Africa t 
let go an anchor and began to trade for two days there; but 
receiving intelligence that he could barter his goods for flave 3 
more expeditioully and adyantageoufly at D’JS/mina, a Dutch 

fort, 
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CHAP, fort, about feven miles to windward, he weighed anchor and 

i 1 i proceeded to this latter place, which had the Dutch flag flying 
and guns mounted, where he exchanged his goods, confiding* 
amongd other things, of mufkets and gunpowder, with the 
Dutch governor, and another refident there, for Haves. Holland 
was at that time at war with Great Britain , and he had 
a letter of marque on board againd the French and Dutch. 
After taking on board a number of (laves, the captain who was 
then on (hore at D'Elmina , receiving information that an Englijh 
frigate was in fight, fent a note'on board to his own (hip, di¬ 
recting her to fail immediately to Cape C:ajl , to prevent mifchief,\ 
as he cxprefled himfelf; but before (he reached Cape Coajl (he was 
purfued and captured by the Englijh frig, te, and condemned for 
having traded with the enemy. It further appeared, that it had 
been ufual to keep up a trading intercourfe in boats and fmall 
craft, between the Englijh and Dutch fettlements on this coaft, 
even in time of war between the mother countries; and that 
the captain’s objeft in going to D'Elmina was to complete his 
cargo as cheaply and expeditioufly as he could. It was ad¬ 
mitted that he had no particular inftruftions to go there, but 
that he was direfted generally to make the bed purchafes 
with difpatch. It was alfo proved that when the (hip was 
about to go to D'Elmina) the furgton afleed the captain, 
if there was no impropriety in going there, to which he 
anfwcred that they (hould be foon gone, ‘and nobody would 
know it; ar.d alfo that befides his ufual pay as captain, 
he had a commifliou on purchafes and fales, which he was en¬ 
titled to receive at the end of the voyage. Lord ElUnberough 
at the trial was of opinion, that this trading with the enemy by 
the captain, without the authority of his owners, though in¬ 
tended principally for their benefit, being in contravention of his 
duty to them, and fubjefting their property to cortfifcation, was 
barratry: but as the cafe was new in fpecie, his Lordihip gave 
the defendant leave to move to enter a nonfuit. A motion having 
accordingly been made forthatpurpofc, it was infilled by the coun- 
U1 for the defendant, that the aft done mud be a breach of trull, 
and done ex maleficio ; and that here the obvious motive of the aft 
w as to make the fpeedied and chenped purchafes for his em¬ 
ployers- After the argument, the Chief Juftice faid, the Court 
would look into tl\c cafes \ but added, « I cannot refiainfror^ 

4 making 
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making a few obfervations now. It has been afked, How »s 
this aft of the captain, in going to D’Elmina , in order to pur- 
chafe the cargo for his owners more cheaply and more expe- 
ditioufly, a breach of trufl, as between him and them ? Now 
I conceive that the truft repofed in the captain of a veflel obliges 
him to obey the written inftruftions of his owners, where they 
give any; and where his inftruftions are filent, he is at all 
events to do nothing but what is confonant to the laws of 
the land, whether with or without a view to their advantage ; 
becaufe in the abfence of exprefs orders to the contrary, obe¬ 
dience to the law is implied in their inftruftions. 'Ihereforc 
the maft,er of a veflel, who docs an aft in contravention of the 
laws of his country, is guilty of a breach of the implied orders 
of his owners. I cannot therefore for a moment fufTcr it to be 
fuppofed that a captain is not guilty of a breach of trufl: to his 
own'.'is, who, in contravention of the law, (the obfervance of 
which, nothing being exprefled to the contrary, is implied in 
their orders) docs an aft which is injurious to them.’* In a few 
days afterwards 

Lord Ellcnborough delivered the judgment of the Court. 
“ The queftion in this cafe is, whether a lofs, of a fhip infured, 
by an illegal aft of the mafter, not authorized by his owners, in 
going into D'EImina^ a Dutch, and enemy’s, port on the coaft: 
of Africa, and trading there for flaves by a barter of arms and 
warlike (lores, oo account of which illegal traffic, the veflel 
infured was feized by a king’s fhip, and afterwards condemned 
on that account in the Well Indies , be barratry : or whether, as 
was contended on the part cf the defendant, in order to confti- 
tute barratry, the aft (hould not appear to have been done with 
a view of promoting the mafler’s benefit to the prejudice of his 
owners His Lcrcfiiip then proceededto (late the meaning of 
the word in foreign languages, and to quote and comment upon 
the various cafes in our law books, in which the extent of the 
term barratry had neceflarily been confidered: Ins Lordfhip 
then vvenL on thus; “ After thefe various dccifons of courts 
of law, we are certainly warranted in pronouncing that a fraiu 
ff/nt breach of dpty by the mafter, in nfpiE to his owners ; or, in 
other words, a breach of duty, in reffru to his owners, with a cri¬ 
minal intent, cr ex rr.aleficio, is Larn.iiy* And with refptft to 
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CHAP, the owner of the fliip or goods, whofe intereft is to be protegee! 

by the policy, it can make no difference in the reafon of the 
thing, whether the prejudice he fuffers be owing to an aCt of 
the mafter, induced by motives of advantage to himfelf, malice 
to the owner, or a difregard to tliofe laws, which it was the 
mafter’s duty to obey, and which (or it would not be barratry) 
his owners relied upon his obferving. It has been ftrongly con¬ 
tended on the part of the defendant, that if the conduct of the 
mafter.. although criminal in refpeCt of the ftate, were in his 
opinion likely to advance his owner’s intereft and intended by 
him to do fo, it will, not be barratry ; but to this we cannot 
affent. For it is not for him to judge in cafes not entrufted to 
his diferetion, or to fuppofe that he is not breaking the truft 
repofed in him, but aCting meritorioufly, when he endeavours 
to advance the intereft of his owners by o eans which the law 
forbids, and which his owners alfo muft be taken to have for¬ 
bidden, and not only from what ought to be, and muft therefore 
be prefumed’to have been, their own fenfe of public duty, but 
alfo from a confideration of the rifk and lofs likely to follow 
from the ufe of fuch means. In Lying down this doctrine, we 
feel ourfelves fupported by the feveral eminent authorities al¬ 
ready referred to. And in giving this opinion, we do not 
feel any apprehenfion that firr.ple deviations will be turned into 
barratry, to the prejudice of the underwriters j for unlefs they 
be accooipinicd with fraud or crime, no cafe of deviation will 
fall within the true definition of barratry, as above laid down. 
Atiother argument was ufed, which hardly appears to have been 
ufed ferioully ; namely, that the captain in this cafe united in 
himftlf the two characters of fupercargo and captain ; and that 
as captain, he muft be confidered as obeying the directions of 
his owners, given to himfelf as captain, by himfelf, in his cha¬ 
racter of fupeTcargo. It is fufHcient to ftate fuch an argument to 
fhew'it can have no weight. The directions of the owners as 
to the conduCt of the voyage, and a3 to the places where the trade 
was to be carried on, are to be looked for in their inftruCtions > 
which, coupled with their duty to their country, muft, during 
every moment of the voyage, be confidered as either exprefsly 
or impliedly directing the captain to conduft the fhip to thofe 
places only where trade might be carried on without violating 
the laws of their country.” The plaintiffs therefore retained 
their verdiCt. 


The 
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The court therefore in the lad cafe cannot be confidered as c H A p * 
laying down any new rule ; but only luminoufly explaining and , V ' , 
expounding the rule, as collctted from all the former deci- 
fions: for Lord Ellenborough mod pointedly declares, that in laying 
down the do&rine he has done, the Court feel themfelvesfup- ‘ 
ported by the feveral eminent authorities referred to; and the 
broad principle is this: that a breach of duty by the mafler in refpeEt 
to his owners, with a fraudulent or criminal intent, or ex maleficio, 
is barratry . His Lordfhip is at the fame time anxious to declare 
that firaple deviations from the courfe of the voyage, uniefs 
accompanied with fraud or crime on the part of the nuder, 
will not conditute barratry. 

It has been a quedion, who are meant by the owners 
in the definition of barratry; but in the cafe of Vallejo v. 

Wheeler , it was fettled, that the freighter of the fliip is 
to be confidered as the owner of it for the particular voyage : 
and it feems alfo clearly fettled by the fame cafe, that *if an a& 
be committed with the confent of the owners of the Ihip, that 
cannot be barratry. It was, however, in a later cafe, infided 
upon at the bar, that an aft of the captain, without the confent 
of the owners of the goods, who were the infured, though wills 
the confent of the owners of the Jhip, was barratry, fo as to charge 
the underwriters. But this argument was overruled by the 
court; and could not* have been admitted without overturning 
all former decifions upon the fubjedh Barratry implies fome- 
tliing contrary to the duty of mafter, and mariners, in the relation 
in which they Jland to the owners of the foip ; and although they 
may make themfelves liable to the owners of the goods for mif- 
conduft; yet not for barratry, which can be committed agaiud 
the owners of the fliip, and them only. 

The cafe, in which this point was fettled, was an a&ion on 
a policy of infufance, made by Hague before he became a bank¬ 
rupt, on goods laden in the fliip Rachette (otherwife the Rellona) 
for a voyage from London to Rochelle , fubferibed by the defend¬ 
ant for 120/. at 1 /. 10/ percent, premium. The caufe was 
tried at Guildhall before Mr. Juftice Bullet , when a verdift was 
found for the plaintiff, fubje£t to the opinion of the court, upon 
the following cafe; That the bankrupt fhipped on board the vcf- 
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fcl in quefoon goods to the amount of 1,800/. for Rochelle . 
That the captain, by the irrigation ■ and direction of Mejjrs, 
Le Grands, the owners of the Jhip , went •with the Jhip and cargo to 
Bourdeaux inflcad of Rochelle , where the cargo was fold by the 
agent of Le Grands. That a petition was prefented by the plain¬ 
tiffs to the lieutenant-general of the Admiralty of Guienne , Hating 
the whole of the tranfa£lion between the bankrupt and the owners 
and captain; that in order to procure a landing at Bourdeaux, 
their original defoliation being to Rochelle , fjlfe bills of lading 
were made our by the captain, at the inliigacion of Lc Grand: 
the petition concluded with a prayer for relief. In confequcnce 
of this petition, a decree was palled, declaring Rene Gain? (cup* 
tain) guilty of the crime of barratry of the majler , lor having figned 
falls bills of lading, &c. for reparation whereof, it fentenced 
him to perpetual fervicc in the gillies. It alfo declared Domi¬ 
nique Le Grand guilty and con vide J of having been an iu/ligatjr 
and accomplice of the fold barratry of the mailer, and adjudged him 
to five years fervitude in the gillies: and alfo decreed, that the 
fait! Rcvr Gain} and Le Grand lhould pay to the plaintiffs the 
amount of tqcir Id's, and all charges and colls. The quefoon 
on this cafe is, Whether the plaintiffs were entitled to recover 
againlt the infurers ? After the Srft argument, 

Lord hi Ian fh id faiJ, u that with regard to the' fen fence which 
had been palled abroad, and which had declared the mailer and 
owner to have been guilty of barratry, it was entirely out of the 
queliion. That though it was a moil righteous judgment, yet 
that it was no irmt ol the coniideration of the court there, what 
was meant by barratry in an Englijh policy. The quefoon was 
left entirely open. That their idea of barratry was manifcltly 
different from the coiifiru£lion put upon that word in our own 
courts, for they had found the owner guilty of barratry, which 
was entirely repugnant to every definition of barratry, which 
had ever been laid down in an Englijh court of juflice.’* 

A few days afterwards the court declared, that they had not’ 
the fmallcll doubt as to the prefent quefoon, and therefore^ 
thought it very unnecefihry to hear a fecond argument. 

• Lord Mansfeld delivered the opinion of the court. 
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All queftions upon mercantile tranfaftions, but more parti- CHAP, 
ctlarly upon policies of infurance, are extremely important, and „ 
ought to be fettled. The general queftion here is on the con- 
ftruftion of the word barratry in a policy of infurance. It is 
fomewhat extraordinary that it (hould have crept into infurances, 
and (till more, that it (hould have continued in them fo long ; 
for the underwriter infures the condu£t of the captain, whom 
he does not appoint, and cannot difmifs, to the owner, who can 
do either. The point to be confidered is, Whether barratry, in 
the fenfe in which it is ufed in our policies of infurance, can be 
committed againft any but the owners of the (hip ? It is clear, 
beyond contradiftion, that it cannot; for barratry is fomething 
contrary to the duty of the majler and mariners , the very terms of 
which imply, that it mull be in the relation in which they (land 
to the owners of the Jhip . The words ufed are majler and mari¬ 
ners , which are very particular. An owner cannot commit bar¬ 
ratry. He may make himfelf liable by his fraudulent conduit to 
the owner of the goods, but not as for barratry. And, befides, 
barratry cannot be committed againft the owner, with his con¬ 
fetti : for though the owner may become liable for a civil lofs by 
the mifbehaviour of the captain, if he contents, yet that is not 
barratry. . Barratry mull partake of fomething criminal, and 
muft be committed againft the owner by the majler or mariners,, 

In the cafe of Vallejo and Wheeler , the court took it for granted, 
that barratry couid qnly be committed againft the owner of the 
(hip. The point is too clear to require any further difeuflion. 


The pojlea was delivered to the defendant. 

It isclear that if the owner be alfo the mafter of the (hip, any 
aft, which in another mafter would be conftrued barratry, can¬ 
not be fo in himbecaufc fuch doftrine would militate againft 
one of the rules laid down in a former part of this chapter » 
namely that no man.(hall be allowed to derive a benefit from 
his own crime, which he would do, were he to recover againft 
the infurer for a lofs, occafioned by his own aft. But where the D , 
perfon, who aas as mafter of the fliip, is proved to have carried Humcr. 
her oiitof her courfe for fraudulent purpofes of his own, that is 
primafacie evidence of barratry, fo as to entitle theafltired to re- «nte,p re¬ 
cover againft the underwriter, without requiring him to prove 
negatively that fuch captain was not the owner, or (hewing who 
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CHAP really was fo. The faCfc of his being owner mutt be eftablifhed 
v v ~ by tli£ underwriter, in difeharge of whom it is fco operate. 

, This rule~refpeCling the fame perfon being both owner and 
matter has been extended in the Court of Chancery to a cafe, 
- where fuch an owner and maftef, after mortgaging his (hip. had 
committed barratry; and when the mortgagee brought an a&ion 
at law againft the infurer to recover damages for the lofs which 
he had fuftained by this aCk of barratry, the court (till confider- 
ing the mortgagor as the owner, granted an injunCkion. . 

Lew in ▼. The fafls of that cafe were thefe. The plaintiff in equity. 
Chancery having been fued at law upon a policy of infurance againft the 
16 c*o. II. barratry of the matter, which was alfo the lofs affigned in the 
Dialo. h ary, declaration, brought his bill in Chancery to be relieved, and for 
a voJ. 147. an injunction. The, voyage infured was from London to Mar- 
feillcsy and from thence to fome port in Holland. The matter 
failed with the (hip to Marfeilles , and then, inftead of purfuing 
his voyage, failed tonhe IVeft Indies , where he fold his (hip, and 
died infolveat. The plaintiffby his bill fuggefted, that Matthews 
the matter* was alfo the owner of the (hip : that he had, before 
the voyage, entered into a bottomry bond to the defendant for 
200/. and afterwards, by a bill of fale, had afligned over his in- 
• tereft in the (hip to. the defendant, as a fecurity for the 200/.: 
that Matthews was neverthelefs, in equity, to be confidered as 
owner of the (hip, though in law the ownerfhip and property 
would be looked upon to be in the defendant; and that the 
owner of a Ihip could not, either in law or equity, be guilty of a 
barratry concerning the (hip * and therefore he prayed an in¬ 
junction, and that the policy might be delivered up. The 
matters of faCk being confeffed by the anfwer, an injunction 
was moved for on the principle, that a mortgagor is to»b e 
confidered in equity as the owner of the thing mortgaged \ 
and that Matthews , the matter, being owner, could not be 
guilty of barratry. 

Lord Hardwire. —■“ Barratry is an a£k of wrong done by the 
matter againtt the (hip and goods* and this being the cafe of a 
' (hip, the queftion will be, Who is to be confidered as the owner? 
Several cafes might be put, where barratry may be attigned as 
the breach of an infurance; and barratry or nat| is a queftion - 
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properly ‘determinable at law : but in this cafe it is not fo, for 
Courts of law will ridt confider a mortgagor as having any right 
or intereft in the thing mortgaged ; and a man may frequently 
Come into equity for relief in refpeCfc of a part only of his* cafe* 

It might, indeed, be conGdered at law, whether What the matter 
has done, whether he be owner or not, did not amount to a 
breach of contra it as matter, and fo to a barratry: it may like* 
wife be fo conGdered in this court. But at law a defendant can¬ 
not read part of a plaintiff’s aufwer to a bill filed againft him 
here : the whole anfwer mud be read, which has often been a 
reafon for this court tointerpofc by injun&ion upon a plaint at 
law; and confidering the mixed nature of this cafe, I think 
an injunction ought to be granted.” 

Even if the parties infert in the policy that the infurance (toll 
be upon the Ihip in any lawful trade, if the captain commit bar¬ 
ratry by ftnuggling, the underwriters are anfwerable. For 
otherwife the word barratry fhould be (truck out of the policy ; 
and molt clearly the ttipulation in the policy refpeCting the em¬ 
ployment of the Gup in a lawful trade, mud mean, as was faid 
by Lord Kenyon in delivering the unanimous opinion ^f the Court, 
the trade on wbu h Jhe isfent b) the owners, 

b 

Hitherto we hare confidered barratry, only as it affeCts the 
rights of the infurer and infured, which is certainly the mate¬ 
rial point of view m our prefent enquiry : but, before we come 
to the conclufion of this chapter, it will be proper to take notice 
of thofe pofitive regulations, which exift in this and other 
countries, for the punifhment of thofe who are guilty of fome 
of the more heinous a&$ of barratry. 

By the ordinances df Middleburg , Rotterdam, and Hamburgh, a ^ 
If any a Ol of barratry be committed by the matter, various 111.115/ 
degrees of punilhmenr, fometimes amounting even to death, 
are inflicted upon him, proportioned to the enormity of his 
guilt. 

We do not-find that any punidjm?nt was expre&ly provided# 
by the law of Kngland, for 6ffenccs of this nature*till the reign 
of Ofuecn Amu, at which time, as may be collected from the 
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preamble of the ftatute, the wilful calling away, burning Sf 
deftroying of {hips by the mailer or mariners, was become 
very frequent. 


l Anacjftat 
2 . c. 9. £ 4. 


l*o prevent thefe evils that ftatute ordains, " that if any cap- 
w tain, mailer, mariner, or other officer belonging to any (hip, 
** (hall wilfully call away, burn or otherwife deftroy the (hip, 
“ unto which he belongeth, or procure the fame to be done to 
(t the prejudice of the owner or owners thereof, ot of any mer- 
“ chant or merchants that (hall load goods thereon, he (hall 
“ fuffer death as 2 felon.' 1 


4 Ge*. 1. tfpon trial this a£l was found not to be Efficiently extenlive; 

«• 1*. 3 * ant i therefore, by a fubfequent ftatute, it was declared, •* that if 
M any owner of, or captain, mailer, mariner, or other officer 
“ belonging to any (hip, (hall wilfully call away, burn, or 
u otherwife deftroy the (hip of which he is owner, or unto 
“ which he belongeth, or in any manner dire& or procure the 
“ fame to be done, to the prejudice of any perfon or perfons 
« that (hall underwrite any policy or policies of infurance there- 
u on, or of any merchint ot merchants that (hall load goods 
“ thereon, he (hall fuffer death. 1 ' 


xi Ge* 1. 
c. 19. f. 6. 


By a fubfequent ftatute it was afterwards ena&ed, “ that if 
w any owner of, or captain, mailer, officer, or mariner bclong- 
«• ing to any Ihip Or veflel, Hull wilfully call away, burn, ot 
« otheTwife deftroy the Ihip or veflel of which he is owner, or 
« to which he belongeth; ot in any wife dire& or procure the 
«« fame to be done, with intent or defigu to prejudice any perfon 
« or perfons that bath underwrote, or lhail underwrite any policy 
" or policies of infurance thereon, or of any merchant or mer- 
a chants that (hall load goods thereon, or of any owner or owners 
« of fuch (hip or veflel, the perfon or perfons offending therein 
«« being thereof lawfully convi&ed, (hall be deemed and ad- 
«« judged 2 felon or felons, and (hall fuffer, as in cafes of felony, 
« without benefit of clergy." 


7th Se&ioa. The following fe&ioft directs, that if the offence be commit¬ 
ted within the body of 2 county, the fame' (hall be tried as 
all felonies are in the common law courts: but if upon the 

High 
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high Teas, then to be tried agreeably to the dirc&ions of the 
26 H. 8. c. 15. 

Thefe are the only pofitire regulations, known to the law of 
England, for the punifliment of thofe who wilfully deftroy (hips 
to the prejudice of fuch perfons as axe interefted in their prefer- 
yation. 
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CHAPTER the SIXTH. 

Of Partial Loffes, and of Adjuftment, 


t 

H AVING, m the preceding chapters, treated fully of the 
different kinds of Ioffes, for which the underwriters are 
anfwerable, the fubjeft naturally leads 01.* to cohfider, when 
Ioffes fhall be faid to be total, and when partial or average , as 
they have been molt commonly denominated. When we fpcak 
of a total lofs, we do not always mean to fignify, that the pro¬ 
perty infured is irrecoverably loft or gone : bur that, by fomc of 
the perils mentioned iH the policy, it is in fuch a condition, a* 
to be of little ufe or value to the infured, and fo much injured, 
as to juftify him in abandoning to the infurer, and in calling 
upon him to pay the whole amount of his mfuraiue, as if a to¬ 
tal lots had aftually happened. But the idea of a total lofs, in 
this fenfe of the word, is fo intimately blended and interwoven- 
with the do&rine of abandonment that it will add much to clear¬ 
ness and precifion, to refer what may be faid on this fubje£I y 
till we conte to the chapter mi abandonment. In this place it 
will be fufficient to remark, that in cafe of a -fot.il lofs, properly 
fo called, the prime coft of the property infured, or the value 
mentioned in the policy, muft be paid by the underwriter ; at 
kaft, as far as his proportion of the infurance extends. This 
is evident from the nature of the contract: for the infurer en¬ 
gages, as far as to the amount of the prime coft, or value in the 
policy, that the thing infured lhall come fafe: he has nothing to- 
do with the market; he has no concern in any profit or lofs 
which may arife to the merchant from the £ale of the goods. If 
they be totally loft, he muft pay the prime *coft, that is. the 
value of tj^e thing he infured, at the mtfet: he has no concern 
tn any fubfequent value. So likewife, if part of the cargo* ca¬ 
pable of a feveral and diftinft valuation at the outlet, be totally 
loft \ as if there be one hundred hogftiead6 of fugar, and ten 
happen to be loft, the infurer muft pay the prime coft of thofc 
ten hoglheads, without any regard to the price, for which the 
ether fincty may be fold. Thus much at preftnt for total Ioffes. 
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The fubjeft of this and the following chapter, Teems to be 
of all others the mod intricate and perplexing, in the whole law 
of infurance ; an Intricacy, which arifes from feveral caufes. In 
the firft place, the fubje& of average has very feldom fallen un- 
der the cognizance of courts of judicature in this country ; con- 
fequently there are very few adjudged cafes to be found. I 0 this 
fcarcitv of fettled principles, recourfe mud be had to the writers 
of foreign nations, and to fuch of our o wn as have written upon 
commerce in general: but the refearch is by no means attended 
with fatisfa£fion, much lefs with conviction. Another fource 3 
of perplexity upon this fubje& is, the irregularity and confufion, l * iS ‘ 
which we meet with, in the present form of policies of infu¬ 
rance. Ambiguities frequently arife in them, by ufing the fame 
words in different fends; and, in no indance, is this abfurdity 
more glaring than in the ufeof the word average. This word in 
policies has two fignifications \ for it means c * a contribution to a 
general lofs and it alfo is ufed to fignify "a particular partial 
lofs .* 9 In'commercial affairs, indeed, it has no lefs than four 
different meanings: and therefore it cannot be wondered at, if 
much confufion of ideas has arifen upon the fubjedt. • In orde* 
to prevent that, if pofliblc, in the fubfequent part of this work, 

I (halhhere endeavour to diftinguifli between the four different 
fenfes of the word “ average \ * and wherever I (hall have occa- 
lion in future to fpeakof a damage arifing to goods or other pro¬ 
perty, not total, except when I am reciting the words of a po¬ 
licy, I (hall take the liberty of calling it, as I have already done 
at the head of this chapter, a partial , not an average lofs. 

* 

• 

When goods or merchandizes carried by fea, are thrown M*rc. 
over-board in a ftorm, for the.purpofe of lightening the (hip ; r d * 
the owners of the (hip and of the goods faved contribute for the 
relief of thofe, whofe goods are ejected, in fuch a manner, that 
all, who profited by the lightening of the (hip, may bear a pro., 
portional lofs of the goods, thus thrown overboard, for the com¬ 
mon fafety. This contribution is what is called general or v grofs 
average; the full difeuilion of which will be the buGnefa of the 
i next chapter. * ' 

Small or petty averages are the next fpecies ; and, as thefe 
never fall upon the underwriters, I (hall here fet down all that 
Is neceffary upon this fubje&. Petty average coufifts ip fuch Magem, 79 
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charges and dMburfements, as according to occurrences, and the 
cuftom of every place, the mailer necefiarily fumithes for the be¬ 
nefit of the (hip and cargo, either at the place of loading or un¬ 
loading, or on the voyage. Tbefe charges are, lodemanage, 
which, as it appears by Cowers interpreter, means the hire of a 
pilot for conducing a veflel from one place to another; towage, 
pilotage, light-money, beaconage, anchorage, bridge-toll, qua¬ 
rantine, river-charges, Ggnals, inftru&ions, pafiage money by 
caflles, expences for digging a fliip out of the ice, when frozen 
up, that it may be brought into a proper harbour; and at London , 
by cuflom, the fee paid at Dover pier. Thefe feem to be all the 
articles which come under the denomination of petty or accuf- 
tomed average, as well in this as in foreign countries* 


Mag. For thefe charges, the infurers are never anfwerablej but 

one-third of the expences is borne by the (hip, and two-thirds by 
the cargo. But in order to difeharge the infurer, it mult ap¬ 
pear, that the difburfements were ufual and cuilomary in the 
voyage; for if they were incurred for any extraordinary purpofe, 
or in order to relieve the (hip and cargo from fome impending 
danger, they (hall then be reputed a general average, and confe- 
quently be a charge on the infurer. In lieu of thefe petty ave¬ 
rages, it has become ufual at fome places to pay 5 per cent, cal¬ 
ls Mag. 7a. culated on the freight, and 5 per cent . more, for primage \o the 
captain. 


Another fpecies of average, in matters of commerce, is that 
which we are accuflomed to meet with in bills of lading, “ pay- 
"acob’j Law “ ing fo much freight for the faid goods, with primage and 
Awi ,i * e ** ^ wr ^i e accuflomed.” In this fenfe it Ggnifies a fmall duty, 
which merchants, who fend goods in the (hips of other men, pay 
to the mailer, over and above the freight, for his care and atten¬ 
tion to the goods fo cntrufled to him.. This kind pf average 
may alfo be laid out of the prefent enquiry, 1 as it is too ipGgnifi- 
cant a charge to fall upon the underwriter. 

Having thus difpofed of the different kinds of average, fo as 
to prevent a confuGon of ide&s, we (hall now proceed to the * 
main fubje{l propofed, namely, what (hall be conGdered as a 
partial loft ? how fuch a loft (hall be adjufted, and in what pro¬ 
portion It (hall be paid ? X faid, at the beginning of this chapter, 
that thefe were qupftions of intricacy } and fo mod undoubtedly 

they 
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they formerly were ; but much light has been thrown upon thepi c H A **• 
by Lord Mansfield t in his elaborate and very learned argument k ^ . 
in the cafe of Lewis y. Rucler ; and, as that cafe has been fire- % Burr, 
quently recognized, and has ever fince been looked up to, as the 11679 
yuje and ftandard of dgpifion upon fimilay oceafions, I have drawn 
moil of my ideas upon this fubjeft from the reafoning there 
made ufe of by his lordfhip in delivering the opinion of the 
court. 

Partial lofs, ex vi termini , implies a damage, which the fhip 
may have fuftained, in the courfe of her voyage, from any of the 
perils mentioned in the policy : when applied to the cargo, it 
alfo means the damage which goods may have received, without 
any fault of the mafter, by dorm, captqre, (branding, or (hip- 
wreck, although the whole, or the greater part thereof may ar¬ 
rive in port. Thefe partial lodes fall upon the owners of the 
property Co damaged, who mud be indemnified by the under- ^ 
writer. For if the goods arrive, but leflened in value through „ 7 », r * 
damage received at fea, the nature of an indemnity fpeaks de- 
mondrably, that it can qnly be effeficd by putting the merchant 
in the fame condition in which he would have been, if the goods 
had arrived free from damage. 

The underwriters of London exprefsly declare, as appears from vide the 
a memorandum at the foot of the policy, that they will npt an- 
fwer for partial Ioffes, not amounting to 3 per cent . This claufe 
was introduced into Englijb policies about the year 1749* having 
long before that time been generally ufed in almod all the 
trading countries in Europe ; and it was intended to prevent the 
underwriters from being cqntinually ha raffed by tr fling demands. 

But at the fame time, that they provide againfl trifling clahns 
for partial Ioffes, they undertake to indemnify againfl Ioffes,, how¬ 
ever inconfiderable, that arife from a general average; becaufe 
that can never happen but in cafes of imminent dahger, when it 
is for the common intereft that fuch expeqevs (Hould be in- 
cured. 

It*has been obferved by a very .fonGble merchant, - who has 1 Ma* 73. 
wriften upon infurances, that ahnoff all the ordinances feem de - 
ficient, in not fully explaining in what cafes, and in what n^n* * 
net, the damage arifing frpm a partial lofs, (hall be deemed to 
exceed 3 per cent . To illpftrate hie meaning, he dates this cafe. 

N 4 Suppofe, 
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P. Suppofej fays he, a merchant has (hipped 101 chcfts of goods, 

j of which, arrival, three cHells are, by the fea, or by fome ac¬ 
cident, fo fpoiled, as to be worth nothing j if *he damage be 
Calculated as oh the whole value of 101 chcfts, it will not ex¬ 
ceed 3 per cent, and it is thought by mod infurers not to be re¬ 
coverable, in fuch a cafe, by the infured: efpecujly if the infu- 
Tance be made, without ejprefsly declaring, in the policy, the 
particular fum infured on each cheft. The foundation of this 
opinion is, that it is confidered as one entire infurance, and not 
a diftin£lt infurance on each cheft. 

This is a point, which at firft view may.feem to fall within a 
cafe laid down by Lord Mansfield . “ If,” f«tid his lordfhip, 
“ the cargo be totally Ipft, the underwriter mud piy the value 
pf the thing he infured. So, if part of the cargo, capable of a 
feveral and diftinft valuation at the outfet be totally loft *, as if 
there be loohogflieads of fugar, and ten happen to be loft, the 
jnfurer muft.pay the prime coft of thofe ten hogfheads, without 
any regard to the price for which* the other 90 may be fold.'* Sq 
it has been fuppofed in the cafe put by Magens , the three chefts 
of goods are as capable of a diftinft and feveral valuation, as the 
three hoglheads of fugar t and confequently are to be paid for, 
as for a total lofs. But Lord Mansfield is putting a cafe merely 
to (hew, that the market price is not at all to be conOdered in 
charging the infurer; and his lordfhip certainly had not in his 
contemplation the caff put by Magens . 


If feveral articles be infured for one fum, with a diftin£t ya* 
luation on each, as upon ihip fo much, on cargo fo much, and 
no part of the cargo be taken on board, fo that the ri£k on that 
never attaches: and if the (hip be loft the infured (hallrecover fuch 


a portion of the fum infured, as the value of the article loft bore 
to the value of the whole. This dodrine is illuftrated by the 
cafe of an infurance on the (hip Dart, from St. Kitt'a to Londoty, 
on which the defendant had underwritten 200/. The plaintiff 
had written from St. Kitt’a to his agent in London to effe& a 
policy on (hip and cargo, to the amount of 5500/., calculating 
the (hip at 1500/. of that fum. No goods were ever loaded on 
hoard. Lord Kenyan, though he at firft doubted, afterwards 
adopted the rule which the fpecial jury affured him Vas eftablifti- 
ed at Lloyd’s cofFee-houfe for fettling Ioffes of this kind, namely^ 

5 v that 
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that as the pol : cy on the cargo never attached, the allured was Chap, 
only entitled to recover fuch a porportion of the fum, which VI * 
the defendant had underwritten, as the property on which the " ' ir,L " J ‘ 
policy attached bore to the whole. 

As cleatnefs and precilion are neceflary upon all fubje&s, and 
more efpecially upon this, it will be proper to obferve, that when 
we fpeak of the underwriter being liable to pay, whether for 
total ox partial lofles, it muft always be underftood, that they are 
liable only in proportion to the fums which they have under¬ 
written, Thus if a man underwrite ioo/. upon property va¬ 
lued at £00/. and a total lofs happen, he (hall be anfwerable for 
ioc/. and no more, that being the amount of his fubfcription: 
if only.a partiifl lofs, amounting to 6 J. or 70/. per cent, upon 
the whole value ; he (hall pay <>o/. or 70/. being his proportion 
of the lofs. 

When a total lofs happens, the infured is entitled to recover t M«j. 
againft the underwriter, as foon as he has proved the value of ‘ 
the thing infured : but when the value is infertcd in a policy, the 
infurer, by allowing fuch infertion, has admitted the value to be 
qfr (bated ; and nothing remains* but to protfe, that the goods in— 
fured were a&ually on board the (hip. It is only in cafes of to- vide«*e, 
tal lofs that any difference cxills between a valued, and an Open c ‘ l * p * u 
policy ; in the former cafe the value is afeertained ; in the latter, 
it muft be proved. But where the lofs is partial, the value in 
the policy can be no guide to afeertain the damage: which then 
neceflarily becomes a fubjea of proof, as much as in the cafe 
of an open policy. 

When a partial lofs ljappens, the firft enquiry which naturally 
arifes is this; for what does the infurer undertake to indemnify 
the owner, in cafe of a partial lofs ? To anfwer this queftion, 
yegard muft be had to the nature of the contraft, between the 
underwriter and the merchant. . What is the nature of the con- a T> urr . 
tradb? That the goods (hall comefafe to the port of delivery; n 7 2 » ”731 
or if they do not, that the infurer will indemnify the owner to 
the amount of the value of < the goods dated in the policy. 

Wherever then the property infured is leflened in value, by da¬ 
mage received at fca, juftict is done by putting the merchant 14 * 
the fame condition (relation being had to the prime coft or value 
in the policy} which he would have been, if the goods had ar* 

Tived 
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CHAP, rived free from damtge; that is, by paying him fuch proportion 
« V1 ‘ . of the prime coft or value in the policy as correfponds with the 
« Burr proportion of the diminution in value occasioned by the damage. 

iiz«. The queftion then is, how is the proportion of damage to be af- 

certained ? It certainly cannot be by any meafure taken from the 
prime coll: but it may be done in this way. Where an entire 
thing, .as one hogfhead of fugaT, happens to be fpoiled, if you 
cau fix, whether it be a third, a fourth, or a fifth worfe, then 
the damage is ascertained to a mathematical certainty. How is 
this to be found out ? Not by any price at the port of difeharge, 
but it mud be at the port of delivery , where the voyage is com- 
pleted, and the whole damage known. Whether the price at 
the latter be high or low, it is the fame thing * for in either cafe 
U equally {hews, whether the damaged goods are a third, a 
fourth, or a fifth worfe than if they had come found ; conse¬ 
quently, whether the injury fuftained be a third, fourth, or fiftft 
of the value of the thing. And as the infurer pays the whole 
prime coft, if the thing be wholly loft; fo if it be only a third, 
fourth, or fifth worfe, he pays a third, fourth, or fifth, not of 
the value for which it is fold, but of the value dated in the policy. 
And when no valuation is ftated in the policy, the invoice of 
the coft, with the addition of all charges, and the premium of 
a Mag. 37. infuftnee, {hall be the foundation, upon which the lofs (hall be 
computed (4), 

Thi* 


Tulle v. 
The Rojal 
Txcb. AfT. 
Comp* at 
Guildhall, 
•tier T. R. 
* 747 - 


(a) This mode of eftimatiog the vplue of property on a polity of infurance wy very 
fully confidered in a cafe before Lord Chief Juft ice Lee, as I find it in a manufeript 
volume of hit decifioas, which 1 have had the good fortune to procure fince the five 
formereditions of this work were published. 

Infarance^n goods on board the fhip Biddy, to be valued at and there 

waa the ufual claufe for abating 1/. ftr tent, in cafe of lofs. The fum fubferibed by 
the company was 1500/. On the trial of an a&ion, upon this policy, it wae admitted 
that the (hip was loft, whereby deducing the %I fir cert. 1470/. was to be paid by the 
company, if [the plaintiff made out his intereft to that Turn ; and as to the plain, 
tiff's intereft it was admitted, that he bad goods on board to the value of sun/, and 
that tbo premium paid the Company was 259/. 14 s .' ftJ . which was reckoned upon the 
whole 1500/. after tho rate 0 1 17/. &r. ftr eent. (i. e. 16 /. 6r. ftr tint, premium, and, 
jei. per ant commil&on), and the£e tiro fums [via. the value of the goods and the whole 
premium paid) amounted together to the fum of 1470/. 14a. W. which was 14a. 6 d. more 
than the fum to be paid upon the policy. It was agreed on all fidea that the plaintiff 
had a right to include in his Intereft the premium he paid on the value of his goods i 
hue it was made a queftion by the defendant, whether he fhould include the whole 
pYfm frim of 259/. 241 6 d. for It was faid that be fhould not include a premium of a 
premium, as this was,-there being firft a premium on the value of the goods, 
and the ramainder being a premium upon that premium. But it was agreed by 
the Chief Juftice, and by fcvtral ntrenanu, who were examiaed as wiueflfes, 

and 
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This rule of afeertaining damage, occaGoned by a partial lofs, CHAP, 
feems to be fraught with fo much good fenfe, to be fo eery com- . VL ^. 
prehenfive, and fo intelligible to every undemanding, that it will 
now be only neceflary to (hew, that the decided cafes have 
been agreeable to that rule : firft requeuing the reader to bear 
in mind, what has already been mentioned, namely, that the 
value, upon which the foregoing calculation reds, is the prime 
coft of the commodity, wholly independent of the rife or fall of 
the market, or the fchemes or fpeculation of the merchant. 

In an a£lion upon a policy of infurance to recover an average Dick «i 
lofs upon goods, Mr, Juft ice Buller obferved, that in fuch cafes, 
whether the goods arrived to a good or bad market was immate- Guildhall, 
rial | for the true way of eftimating the lofs was tp take them at 1*001,178;. 
the fair invoice price (a). 

A rule having been obtained by the plaintiff,- who were the 
ipfured, for the defendant (the infurer) to (hew£caufe, why a *^1^* 
yerdift, obtained by him, (hould not be fet and a new 1 f J u,r * 

trial had} ,l 7# 

The court, after hearing the matter fully debated, took time 
to advife, and their unanimous opinion was delivered to the foW 
lowing effe£t: 

Lord Mansfield « This was an aftion brought upon a policy, 
by the plaintiffs, for Mr. James Bourdieuy upon the goods on 


and by a fpeei'l jury of merchants, to be the conftant praflice, that a prrfon who in- 
lure i hla goods is incitled to include in his intereft the premium nut only upon the 
value of his goods, but alfo upon tbe Aim infill ed : be intends to inAire to bis full 
jntercfl, for otherwife he would not recover his whole intereft, that is, he would not 
receive fo much as hit lofs was, which in the prefent cafe was oo goods nuf. 
and premium paid 259/. 141. 6 d* (in all 147c/. 14s. 6 J.) the money to be paid by him 
would fall A ore of that funi| if tbc piemium upon the whole 15CO/. waa not co^be 
reckoned. 

And this cafe waa put by the plai.itHTs counfel, which bean an exa Sk propor¬ 
tion to the farm in the prefent cafe. 

Snppofe a man has goods to the value of 80/. 14s. which he wants to infare. He 
peys the feme'premium as here, nt. 6/. which makes his intereft 98/. In order to 
fecure this, it is neceflary for him to infute ico/. then io cafe of hfs abating 1/. jxr 
unt. he has his 98 L which b the me value of his intereft. The plaintiff had a ver- 
dift. 

(«) Neither does the undeiwtiter infure agaieft any lofs that may arife from the 
difference of exchange. TbtL'*fi* r. Btw'.ck, Sittings after 34 (?«. Ill* 

j Kffbufft, p. 77. 
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board a (hip called the Vrow Martha , at and frctn St. Thomas*t 
IJland to Hamburgh , from the loading at 5/. Thomas's Ifland, till 
the fhip fhould arrive, and land the goods at Hamburgh . The 
goods, which conGfted of fugars, coffee, and indigo, were va¬ 
lued ; the clayed fugars at 30/. per hog (head ; the Mufcovado 
fugars at 20/. per hogfhead; and the coffee and indigo were 
likewife refpeftively valued. The fugars were warranted free 
from average (that is partial lofs) under 5/. per cent, ; and all 
other goods free from average under 3/. per cent . unlefs general, 
or the (hip be (Iranded. 

In the courfe of the voyage the fea water got in ; and when 
the (hip arrived at Hamburgh , it appeared that every hogfhead of 
fugar was damaged. The damage the fugars had fuftained, 
made it necelTary to fell them immediately ; and they were ac¬ 
cordingly fold 5 but the difference between the price which they 
brought, on account of the damage, and that which they might 
then have been fold for at Hamburgh , if they had been found, 
was as ?o/. os, 8d. per hogfhead is to 23/. 7/. 8d. per hogf¬ 
head j (that is, if found, they would have been worth 23 1. 7/. 8 d, 
per hogfhead; as damaged, they were only worth £•/. os, 8 d, 
per hogfhead), 

* * 

The defendant paid money into court, by the following rule 
of eftimating the, damage: he paid the like proportion of the 
fum, at which the fugars were valued in the policy, as the price 
of the damaged fugars bore to found fugars at Hamburgh , 
the port of delivery. All this was admitted at the trial s though 
perhaps upon an accurate computation, there may be a miflake 
of about 17/. on the money paid in. But no advantage was 
attempted to be taken of this (lip * it was admitted, that the 
money paid in was fufhcient, if the rule, by which the defend* 
ant cilimated the lofs, was right: and the only queftion was, By 
what meafure or rule the damage, upon all the circumftances of 
the cafe, ought to be eflimated ? 

To diftinguiih this cafe, under its particular circumftances^ 
out of any general rule, the plaintiff’s counfel called Mr. Samuei 
Chollett , clerk to Mr. Bourdieu, who proved, that upon the 15th 
of February , the time of the infurance, fugars were worth at 
■London and Hamburgh , 35/. a hogfhead 1 that the propofal of a 
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congrefs to be holdefl, and the expe&ation of a peace, had, on a 
fudden, funk the price of fugars: that before the (hip arrived 
at Hamburgh , and before he knew that the fugars had received 
any damage, Mr. Bourdieu had font orders, that the fugars (hould 
be houfed at Hamburgh , and kept till the pride (hould rife above 
30/. a hogfhead : that he had many hundred hoglheads of fugar 
lying af Amjterdam t to which place he*had fent the like orders: 
that the congrefs not taking place, in faSl fugars rofe 25 percent. .* 
that what he fold of the fugars, which he had at Amjlerdam y 
brought 30/. per hogfhead, and upwards : that he might have 
fold thefe fugars at the fame price, if they had been kept, ac¬ 
cording to his orders; and the only reafon for which they were 
not kept was, bccaufe they were rendered perifhable from the 
fea water, which had got m. Therefore, faid they, the necef- 
lity of an immediate fale, and the confequence thereof, ought to 
be computed into the damage. 

The fpecial jury (among whom there were many fenfible mer¬ 
chants) found the defendant’s rule of eftiniation to be right, and 
gave their verdiA for him. They underftood the queftion very 
well, and knew more of the fubjeA of it, than any body elfe 
prefent $ and they formed their judgment from their own no¬ 
tions and experience, without much affiftance from any thing 
that paiTed. 

The counfel for the plaintiff, in the outfet, chiefly reded upon 
the particular circumdances of this cafe. The defendant offered 
to call witneffes to prove the general ufage of edimatin^ the 
quantity of damage, when goods are injured. 

I was at firft druck with the argument, that the immediate 
neceflity of felling in this cafe might be taken into conflderation, 
as an exception to the general rule ; and propofed that the caufe 
might be left tp the jury upon that point. But Mr. Winn for 
the defendant argued, that the neceflity of felling, and the con¬ 
fequence thereof, ought not to be regarded: and what he faid, 
had fo much weight, that it very much changed my way of 
thinking. 

Thefe was nothing to fum up s but the jury alked, Whether 
I would give thetn any dire£tions? I faid, I left it to them* 

Whether the differerce between the found aud theMamaged 
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“ fugars, at the port Of delivery, ought to be the rule ? or, 
“ Whether the neceffity of an immediate fale, certainly occa- 
« honed by the damage, and the loft thereby, (hould be taken 
" into confideration ?” I told them, though it had (truck me at 
firft, this might be an exception ; yet what the eounfel for 
the defendant faid to the contrary, feemed to have great weight* 
The verdict was for the defendant} and a new trial was moved 
for. 

No fad is how difputed; the only queftion is, Whether the 
jury have e (limited the damage by a proper meafure i To make 
this matter more intelligible, I will firft ftate the rule, by which 
the defendant and the jury have gone $ and then I will examine 
whether the plaintiff has (hewn a better. 

The defendant takes the proportion of the difference between 
found and damaged at the port of delivery, and pays that pro¬ 
portion upon the value of the goods fpecified in the policy ; and 
has no regard to the price in money, which either the found or 
the damaged goods bore in the port of delivery. He fays, the 
proportion of the difference is equally the rule, whether the 
goods come to a rifing or a falling market. For nftance, fuppoie 
the value in the policy to be 30/.; the goods are damaged, but 
fell for 40/.; if they had been found, they would have fold for 
5c/. The difference then between the found and damaged is a 
fifth *, confequently the infurer muft pay a fifth of the prime 
coft, or value in the policy, that is 61 .: e converfi , if they come to 
a lofing market, and fell for 10/. being damaged, but would 
have fold for 2 o/. if found, the difference is one half: the In¬ 
furer muft pay half the prime coft, or value in the policy, that 
is 15/* 

To this rule two obje&ions have been made. Firft, that it 
It going by a different meafure in the cafe of a partial, from that 
which governs in cafe of a total loft; for upon a total loft, the 
prime coft, or value in the policy, muft be paid. The anfwcr 
to which obje&ion is, that the diftinQion is founded in the nature 
of the thing. Infurance it a contrad of indemnity againft the 
perils of the voyage, to the amount of the value in the policy'; 
and therefore, if the thing be totally loft, the infurer muft pay 
the whole value which he infured at the outlet But where * 
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part of the co&modity is fpoiled, no meafuti can be taken from 
the prime coft to afeertain the quantity of the damage faftained. 

The only way is to fix, whether the thing be a third or fourth 
worfe than the found commodity j and then you pay a third or 
fourth of the prime coft, or value of the goods fo damaged («). 

The next objection* with which this cafe has been eh tang led, 
is taken from the circumftance of the policy in queftion being a 
valued policy. 

I am a little at a lofs to apply the arguments drawn from 
thence. It is faid, “ that a valued is a wager policy, like intereft 
“ or no intereft ; and if fo, there can be no partial lofs, and the 
” infured can only recover as for a total lofs, abandoning what 
“ is faved, becaufe the value fpecified is fiftitious.” 

A valued policy is not to be confidered as a wager policy, or 
like i( interefi or no intereft 2 * If it were, it would be void, by 
the ftatute of 19 Gm. IL c.37. The onlyeffe& of the valua- videiofr. 
tion, is fixing the amount of the prime coft, juft as if the par. c * 
ties admitted it at the trial: but in every argument, and for 
every other purpofe, it muft be taken, that the value was fixed 
in fuck a manner, as that the infured meant to have an indem* 
nityonly, and no more. If it be undervalued, the merchant him* 
felf ftands the infurcr for the reft. If it be much overvalued, ic 
muft be done with a bad view, either to gain, contTaTy to the 
1.9th of George the Second, or with fome view to a fraudulent lofs, 
therefore, the infured never can be allowed to plead in a court 
of juftice, that he has greatly overvalued, or that his intereft was 
merely a trifle. 

It is fettled that upon valued policies, the merchant need only 
prove fome intereft to take tHern out of the 19th Geo. II.; be¬ 
caufe the adverfe party has admitted the value: and if more 
proofs were required, the agreed valuation would fignify nothing. 

But if it Ihould come out ‘in proof, that * man had infured 
2,000/. and had intereft on board to the value of a cable only; 
there never has been, and, I believe, there never will be a deter- 

(«) In Lord Manifithti argument, in anfwer to the firft objection, I bare taken 
A* liberty of abridging math of what Mi from hit Lord (Up, baring already inferred 
ft, in the former part of the chapter, ph ore I ldd down the nkt of dec ifie o upon tbit 
point 
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chap, mination, that, by fuch an evafion, the a£ of parliament miif 
VT - be defeated. There are many advantages from allowing Valued 
Vir J p 0 ii c i cs; |) U t where they aro ufed merely as a cover to a wag tie 
they would be confidered as an evafioir. To argue that (here can 
be no adjuftraenr of a partial lofs upon a valued policy, is dire&ly 
contrary to the very terms of the policy itfelf. It is ertprefsiy 
fubjcSl to average, if the lofs upon fugars exceed 5 per cent .; and 
even if it were not fubjedfc to average, the Com feqtrence would 
be, that every partial lofs (null thereby become total $ but only 
the event, to entitle the infured to recover^ would not happen, 
unlefs there Was a total lofs. Consequently the plaintiff in this 
cafe would not be entitled to recover at all; for there is no 
colour to fay that this Was a total lofs \ befides, the plaintiff* 
have taken the goods and fold them* 

In oppofition to the meafure the jury have gone by, the 
plaintiffs contend, that they ought to be paid the whole value iff 
the policy, upon one of two grounds. 

1 ft, Becaufe the general rule of eftimating (hould be the dif¬ 
ference between the price the damaged goods (ell for, and the 
prime coft or value in the policy. Here the damaged fold at 
20/. c/. 8 d. per hogftiead ; and the underwriter {hould make if 
vMe f U pr», up 30/. To this I anfwer, that it is impoflible that (hould be 
i«a, p . ,39.’ the rule : it would involve the underwfiter*in the rife Or fall of 
the market: it would fubjedt him, in fome cafes, to pay vaftly 
more than the lofs*, in others, it would deprive the infured of 
any fatisfa&ion, though there was a lofs. For inftance, fuppofe 
the prime coft or value in the policy 30/. per hog (head : the fu¬ 
gars are injured ; the price of the beft is 20/. a hogftiead; the' 
price of the damaged is 19/. 10/. The lofs is about a fortieth, 
and the infurer would be to pay above a third. Suppofe they 
come to a riling market, and the found fugars fell for 4c/. a 
hogftiead, and the damaged for 35/. the lofs is an eighth, yc( 

the mfurer would be to pay nothing. 

* • 

The ad ground, upon which the plaintiffs contended that the 
30/. (hould he made up, k, that it appeals? the fugars would 
have fold for that price, if the damage from the fea water had 
not made an immediate faleneceflary. The moment the jury 
brought in their veTdift, I was fatisfied that they did right, in! 
totally disregarding the particular circumftanccs of thie cafe i 
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and I wrote a memorandum at Guildhall , in my note-book, that c 
the vcrdift Teemed to me to be right. As I expe&ed that the 
other caufe upon the fam^ point would be tried, I thought a 
good deal upon the queftion, and endeavoured to get what af- 
fiftance I could, by converfing with Tome gentlemen of expe¬ 
rience in adjuftments. The point has no>v been tully argued at 
the bar 5 and the more I have thought, the more I have heard 
upon the fnbje&, the more I am convinced, that the jury did 
right to pay no regard to thete circuinliaiices. 

The nature of the contrail is, that the goods fhall come fafe 
to the port of delivery, or if they do not, that the infurer will 
indemnify the plaintiff to the amount of the prime coft, if they 
arrive, but leffened in value j in order to indemnify the owner, 
he muff be put in the Tame condition, in which he would have 
been if the goods had arrived free from damage : that is by pay¬ 
ing fuch proportion or aliquot part of the prime coft, as corre- 
fponds with the proportion or aliquot part of the diminution in 
value occafioned by the damage. 

The duty accrues upon the (hip’s arrival and landing her 
cargo at the port of delivery: the infured has then a right to de¬ 
mand fatisfa&ion. The adjuftment can never depend upon fu¬ 
ture events or fpeculations. How long fehe to wait ? a week, 
a month, or year ? . 

In this cafe, the price rofc: but if the coogrefs had taken 
place, or a peace had been made, it would have fallen. The 
defendant did not infure, that there fhould be no congrefs or 
peace. It is true Mr. Bourdieu a&ed upon political fpeculation, 
and ordered the fugars to be kept till the price (hould be 30/. and 
upwards i but no private fcheme or proje& of trade of the in¬ 
fured can affe£t the infurer; fox he knew nothing of it. The 
defendant did not undertake that the fugars (hould bear a price 
of 30/. a hogfhead. If fpeculative deftinations of the merchant, 
and the fuccefs of fuch fpeculatipns were to be regarded, it 
wculd introduce the greateft injuftice and inconvenience: the 
underwriter knows nothing of them : the orders here were given' 
after the policy was (igned. But the decifive anfwer is, that .the 
infurer has nothing to do with the price ; and that the light of 
the infured to a fatnsfa&ion arifes immediately upon their being 
landed at the port of delivery. 

0 We 
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C H a p. \Ve are 0 f opinion, that the plaintiffs are not entitled to hat«J 
t ‘ , the price, for which the damaged fugars were fold, made up 

30/. per hoglhead : and it feems to us as plain as any propofition 
in Euclid, that the rule by which the jury have gone, is the right 
meafure. 


f *Cra-' v. j n a fubfcqiient cafe, which Will hereafter be mentioned fuv 

another purpofe, l.ord Mansfield faid, that the cafe of Lewis v. 
^- uc ^ er Ihould be the rule in all fimilar cafes, that is, wherever 
c.14. there was a fpecific defeription of calks or goods: but in Le 
Cras v. Hughs the property, which confided in various goods 
taken from an enemy, was valued at the fum infured, and part 
was loft by perils of the fea; confequently the fame rule could not 
be adopted, on account of the nature of the thing infured. The 
only mode was to go into an account of the whole value of the 
goods, and take a proportion of that fum, as the amount of the 
goods loft; 


JoVinfon v. 
Sheddon 
a t. ft’* R. 
581. 


The rule by which a partial lofs, occufioned by feu-damage, 
is to be afeertained, has lately undergone much difeuflion ; and 
• a Very able and elaborate judgment was pronounced on the oc* 
cafion by Mr. Juftice Lawrence, who began that judgment by 
declaring, that the lJI is to be eftiinated by the rule laid down 
in Lewis v.^Rutirr, that the underwriter .is not to be fubje&ed 
to the flu&uation of the market; that the lofs, for which alone 
he is refponfible, is the deterioration of the commodity by fea- 
damage •, and that he is not liable for any lots, which may be the 
confequencc of the duties or charges to be paid after the arrival 
of the commodity at the place of its deftinatiom The parties 
agreed that the damage was to be afeertained by confidering, 
whether the commodity was a third, a fourth, or a fifth worfe; 
and it was alfo agreed, that that could only be done by the price 
at the port of delivery. But the only queftion was, whether that 
price was to be afeertained by the net proceeds , or by the grofi 
■ produce . But the court held , that the calculation was to be made on 
the difference between the refpcElivc grofs proceeds of the fame goods 
when found and when damaged , and not on the net proceeds i The 
main ftrefs of the argument in favour of the judgment is this* 
'that by taking the net proceeds as the bafis of the calculation, 
inftead of the-grofs proceeds, it will happen, that where equal 
charges are to be paid on the found and damaged commodity^ 

• * the 
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the underwriter will be affe£fed by the ilu&uation of the mar¬ 
ket, which he ought not to be. Thus, fuppofe found goods, 
including all charges, fell for 600/. the damaged for 300/. let 
the charges on each be 10c/., the difference, after they are de¬ 
ducted, will be 300/. or three-fifth?. But let the goods come 
to a fallen market with tho fame degree of deterioration, let the 
found fell for 30c/. the damaged for 150/. and deduct the charges 
as before, the net proceeds of the one will be I2zl. the other 50/., 
fo the underwriter will in this cafe have to pay three-fourths. 
But as the deterioration is the fame in both cafes, the under¬ 
writer (hould pay the fame, whatever be the ftate of the mar¬ 
ket, which he will do if the grofs produce be taken, namely* 
half the valued or invoice price. Another confequence' of 
taking the net produce will be, that the underwriter wilfbe made 
refponfible for a lofs not arifing from the deterioration of the 
commodity by fea damage , but for that lofs which the allured 
fuffers from being liable to .pay the fame charges on the found 
and damaged commodity. Tins will be iiiuft rated by the cafe 
put of two iliips arriving with the fame commodity equally 
damaged; one being fubjedf to duties and charges, and the 
other 10 none : the degree of deterioration being the fame, the 
underwriter (hould pay alike in both cafes. Suppofe then the 
cargoes to be deteriorated one half, and the demand and the 
ftate of the market the fame, and that t''e goods, if fount', 
would fell for icco/. but being damaged, for 50 zl. and the 
charges to be 20o/. On thofe goods, where no charges are to 
be paid, the infurer will have to pay one half, or 50/. per cent . 
The godds, where charges are to be paid, being equally good 
with the other, will fell for the fame furn, and when 200/. are 
deducted for charges, will in one cafe leave a net produce of 
ftoo/. in the other of 300/.; and thus, if the underwriter were to 
pay according to this calculation,he would pay five-eighths inftcad 
of four-eighths, or one half; not becaufe the one cargo h 13 
fuffered more than the other by the fea,for the fuppolition is that 
the fea-damage is.the fame in both ; but from commodities of 
unequal value being fubje£ted to equal duties and charges ( a ). 

Since the 19th of Geo . II. the conftant ufage has been to let 
the valuation fixed in the policy remain, in cafe of a total lofs, 

(a) Space is f’Ot al'owei to give the whole of the learnei Judge's argument j there¬ 
fore the reader i* re *rre<l to the Jlcpoit* 

0 2 unlefs 
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CHAP, unlefs the defendant can {hew th at the plaintiff had a colourable 
«_ V} ' i intereft only, or that he has greatly over-valued the goods: but 
a partial lofs opens the policy. This cuftom, faid Lord Mans - 
field) was introduced by Lord Chief Juft ice Lee , in a cafe of 
M.aiG.U. Erafmus v. Banks: and in another cafe of Smith v. Flexney t 
which happened about the fame period, the fame rule of decifion 
was adopted (a), 


a Mag. az8. By the ordinances of Hamburgh it is declared, that in cafe of a 

damage to goods, the affured is not to open the damaged goods, 
but in the prefence of the affurers or their deputies } but if time 
and circumftancesdo not give opportunity to call them, yet the 
goods mud not be opened, but in the prefence of a notary and 
fome witneffes. I can find no fuch regulation in the law of in- 
furances in England , nor do I underftand, that any fuch is adopt¬ 
ed in practice. Indeed it feems to be ncedlefs; becaufe an af¬ 
fured, in order to entitle himfelf^o recover for a partial lofs, 
mud prove by difinterefted witneffes, to the' fatisfaftion of the 
• jury, the quantity of goods damaged in the courfe of the voyage* 
The parties may, however, infill upon being prefent. 


OiJinances 
of Fmpcc, 
Stockholm, 

a- 4 Ham¬ 
burgh. 

Vide Ap. 
fM-nJix, 

Kv. i. 


It will be proper here to remark that fome goods are of a pe- 
riftiable nature ; and therefore, when they are damaged by fuch 
natural and inherent principle of corruption in thcmfelvcs, the 
underwriters, by the ordinances of mod countries, are held to 
be difeharged. The underwriters of London have, indeed, by 
exprefs words, inferted in their policy, declared, that they will 
not be anfwerable for any partial lofs, happening to corn, fi(h, 
fait,, fruit, flour, and feed, unlefs it aTife by way of a general 
average, or in confeqtience of the {hip being (handed [}). This 
claufe was introduced by the underwriters, to prevent the vexa¬ 
tion of trifling demands, which mu ft have arifen in every voyage, 


(<0 In* late eafe upon an infurance on a (hip from Uverfoil to the coift of df/iia, 
valued at Ccoo/. it was admitted that the valu ri n was f.ir when the (hip failed, but 
at the time of tht lofs had become greatly direinlihed by fonfumptinn of Gores and 
provifions. But the Court vreet unanireoufly of opinion that the rule mentioned in the 
text miift beabided by, where there is no fraud. Starve v. Ftlttn, a EaJI'i Rep. 109. 

(i) In a late cafe at Guildhall, Lord Ktxyot told the jury thac a (hip’s running on 
fome wooden-pi'es, four feet under water, erected in ff’tfieecb river, about nine yards 
from the thore, but placed there to keep up the bank, of the fliore, and lying on fiich 
piles, till they were cut away, \va» a branding within the policy, f» a« to fuljvdfc rbo 
underwriter to an average bfs on corn. The jury f.und accordingly. Dobfon v. Bolton, 
Sittings afise Esfttr, 1799. 


on 
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on account of the very perishable nature of thofe commodities, e H a p. 
which we have juft had occafion to enumerate. This form was ^ 
formerly ufed by the two infurance companies, as well as by the 
private infurers, till the year 1754, when a (hip having been 
ftranded, and got off again, the infured recovered a fmall par- 

lofs againft the Londm Aflurance Company; (ince which pe- Canfilion *. 
riod, the Companies have left out the words, “ or the Jhip be ^iru^ctm- 
/branded? and are now only liable, in cafes of a general average 1 P*"* citfd 

1 , . , - ° 0 ’ in ^ Burr. 

but the old form is lull retained by private infurers. 1553. 


Upon this claufe there have been feveral determinations, in 
all of which it has been uniformly held, that the underwriters 
can in no cafe be anfwerable for a partial lofs to fuch commo¬ 
dities unlefs the (hip be ftranded ; and that no lofs of fuch com¬ 
modities (hall be deemed a total one, but the abfolute deftru&ion 
of the thing infured: for that while it fpecifically remains, 
though perhaps wholly unfit for ufe, no lofs has happened 
within the meaning of this memorandum. It may alfo be pro- M»n»n *. 
per to premife that corn is a general term, and includes many vHepoft. 
particulars; peas and beans and malt have been held to come Mo(>d y v - 
within the meaning of the word, though rice has lately been held sirr. bef. Ld. 
not to be fo confidcred. Kenyon^fter 

Hil. «y<;g. 

Scott ». 

But in the Court of Common Pleas Mr. Jullice Wilfon was 
of opinion, that the term fait ufed in the memorandum did not »i 3 . P ‘ 
include falt-petre. {Sil* 

Sitt. after 

An a&ion upon a policy of infurance was brought for the re- 
povery of 5 61 , 19/. ^d. percent. being the damage received by Wilfon*. 
a cargo of wheat on board the Bofcawen infured at and from 
Lancajler to Rotterdam. The wheat was valued by agreement 1550. 
at 3 os.per quarter. The policy was in the ordinary form, with 
the ufual claufe at the bottom, that com, fifli, fruit, &c. fliould 
be warranted free from average, unlefs general, or the (hip be 
ftranded. The defendant underwrote this policy for ioo/. The 
defendant having pleaded tfie general ifliie, the caufe came on to 
be tried ; and a fpecial cafe was referred for the opinion of the 
Court, ftating, that after the (hip’s departure from Lancafter f 
and before her arrival at Rotterdam , (he mot with a violent 
ftorm: that (he was, by and through the force of winds and 
•ftormy weather, obliged to cut away, and leave her cable and 

' 0 3 anchor. 
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chap, anchor, for the fafety of the (hip and cargp: that (he was alfo 
, ‘ , greatly damaged and obliged to run to the firft port to refit: 

that the expence of refitting the fhip amounted to 38/. 15/. 
per cent, which the defendant in this .cafe had paid, being a ge¬ 
neral average. The cafe then dates, that the hatches were not 
opened at Liverpool (the place where Ibe had gone to repair); 
bet the (hip, being refitted, proceeded on her voyage, and arrived 
at Rotterdam , where her cargo of wheat was landed : that upon 
her unloading it, it appeared that it had received partial damage 
by the faid dorm to the amount of 56/. 19J. 8 d. per cent . 


The (ingle queftion was, 
meaning of the words, ix frec 
“ Job be firanded ,” whether 
general average, could under 
action for the damage of 5'/. 
though the iliip had not been 
the Court gave judgment for 


upon the true conflruftion and 
from average , unlefs general , or the 
the plaintiff, as there had been a 
the circumflances recover in this 
ipr. 8 d. per cent . partial average, 
(handed. After two arguments^ 
the defendant. 


Lord Mansfield .—«* Policies of infurance, according to their 
prefent form, are very irregular and confufcd: an ambiguity 
arifes in them from ufing the fame words in different fcnfes; 
particularly, in the ufe of the word average. It is ufed to fignify 
a contribution to a general lofs; and it is alfo ufed to fignify a 
particular paTtial lofs. But whether it be confidered in one, or 
other of thefe fenfes, it will not avail the plaintiff, in this cafe* 
For if it here fignify contribution , the infurer is to be free from 
cpntribution, unleL the contribution be general. If it fignify 
lofs, then plainly it is warranted free from all particular lofs. 
The infurer is liable to all ioflls arifing from the (hip being 
(handed ; and in all cafes, where there is a general average : but 
all other partial loflcs arc e\cluded by the exprefs terms of the 
policy. 

The word " unlefs ” means the fame as “ except and never 
can be conftrucd as a condition, in the fenfe that the counfei 
for the plaintiffs would put upon the word “ condition,” namely, 
to be free from partial lofs, unlefs in two events, viz . a general 
average, or the (handing of the (hip: but if either of thofe 
events did happen, th*n to be liable to all other average. The 
words M free from average unlefs general,” can never mean to 
leave the infurer liable to any particular, damage. It i$ clear 

then 
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tlien that the plaintiff ought not to recover; and that judgment chap, 
ought to be given for. the defendant.” j* 

A queftion has arifen upon the conftru&ion of the memoran- coclcing>. 
dum. It was an a&ion brought upon a policy of infurance to Frt ^ r » 
Tecover againfl the underwriters for a total lofs of the cargo upon vide ant:, 
a voyage at and from St..John's Newfoundland , to her port of F* a 4 - 
difcharge in Portugal. The jury found a verdift fpr the plaintiff, 
fubjecl to the opinion of the Court upon a fpecial cafe. 

The cafe dates, tliat the (hip failed from Newfoundland on the 
2d of December 1783, with a cargo of fifn: that on the nth 
they hove overboard 40 quintals for the general prefervatiqn of 
the (hip and cargo: that on the 20th, they threw over 26 quin¬ 
tals more for the fame purpofe. The drip had exceeding bad 
weather, till her arrival at Lifbon, on the 10th of January 1784, 
when a fufvey was had al the requed of the captain, who was 
alfo the configtiee of the goods, by the Board of Health ; and it 
appeared to them, and fo the fa£l was, that the cargo was ren¬ 
dered of no value through the dangers of the fea. The (hip did 
cot proceed from Lijhon upon her dedined voyage. The de¬ 
fendant has paid into court the amount of the partial lofs fuftaiu- 
cd by the (hip, and alfo the general average upon the cargo (a>. 

Lord Mansfield .—"Mod litigations arife from improper 
ftatements <?f cafes, and from not properly defining terms. This 
claufe relative to fruit and fi(h, is now a very old one in policies 
of infurance. The infurer undertakes for all Ioffes, except par¬ 
ticular damage, unlefs the (hip be ftranded : he engages againft a 
total lofs. What is a total lofs ? The total lofs of the thing in- 
fured is the abfolute dejlruElion of it, by the wreck of the (hip. 

The fifli may all come to port; though, from the nature of the 
• commodity, it may be damaged, it may be (linking : dill as the 
commodity fpecifically remains, the underwriter is difeharged.” 

The other judges concurred, Mr. Judicc Puller obferving, that 
from the firft introdu£lion of the claufe in the year 1740, till the 
jjrefent time, the underwriter never has been held anfwerable for 

(a) I have had in opportunity lately of ftaiing the fails of this cafe correltly from 
the paper-book of one of the learned judges who decided it. See my ©Nervations at 
jibe end of the cafe. 

0 4 
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chap, total Ioffes, but in cafes where there ha 3 been a total lofs of the 
V1, commodity. 


The cafe of Coding v. Frafer has had many obfervations made 
upon it, and it has been fuppofed by very able judges to have 
gone too far. Lord Kenyon , in the cafe of Burnett v. Kenfington, 
(^g^.i58.)faid,‘ c that he could not fubfcribe to the di£lum of Lord 
Mansfield , in Cocking v. Frafer , that if the commodity fpccifi- 
eally remain, the underwriter is difcharged.” And Lord Al - 
vanley , in delivering his opinion in Dyfon v. Rowcrcft , [pofi. 153.) 
fuppofes himftlf at liberty to confider the cafe of Coding v. Fra - 
fer as fomething lefs ftrong than it appears to be, in con- 
fequence of what fell from Lord Kenyon. But with the greateil 
poflible deference to both thefc veTy learned judges; there is 
nothing obje&ionabie in the doctrine laid down in Cocking v. Fra - 
fir , if the circumbances of that cafe, and to which circum¬ 
bances alone Lord Mansfild 's dofhine if- applicable, are confi- 
dered. In the cafe of Cocking v. Frafer there was no brand¬ 
ing, as in Burnett v. Kenfington ; there was no difability in the 
(hip to proceed to her deUtnacion, as in Dyfon v. Rowcroft x . which, 
therefore, created a total lofs ot the voyage. In Cocking v. Fra - 
fir it is mod evident, nothing being bated to the contrary, that 
. the reafon why the (hip did not proceed to her port of debina¬ 
tion was becaufe the cargo was of no value through perils of the 
fca; this, therefore, was a voluntary, and not a compulfory 
abandonment of the further profecution of the voyage, which 
will not, therefore, warrant an abandonment as for a total lofs, 
nor cbuld the allured recover as for partial lofs, becaufe the car- 
go was one enumerated in the policy. Mr. Serjeant Marfi)all t 
aacdii.2a8. j n his Treatife on the Law of Infurance, has made this clear, 
for he has faid, u therefore the (hip did not proceed to Figaro." 
Since I publifhed the fifth edition of this work, I have been fa¬ 
voured by a learned judge now living, with the paper-book of 
one of the learned judges who decided the<cafe of Cocking v. 
Frafer , and neither the fpecial cafe, nor does my private note 
contain the word therefore : but it is quite apparent that the above 
learned author has only inferred as a confequence, what every 
body mub difeover to be fo, in fenfe and reafon. 1 have eVcr 
underftood it to be due to every judge, to take his words with 
reference to the cafe before him, and not to bate his do£lrine 

in 
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in thje abftra&, or as a genera) propoGtion without allufion to C n a 1 *. 
the particular circumftances of the cafe then in judgment .' • ( 

Looking at the cafe of Cocking v. brafer , in this view, Lord 
Mansfield *s do&rine it no more than this: *• If the commodity 
<< (being one of the enumerated cargoes) fpecifically remain, 

<< though it may be fo damaged as to render it, on that ac« 

<< count, the fubje& of total lofs, if it had not been included 
“ in the memorandum, the underwriter is difeharged, becaufe 
“ there h;>6 neithey been a Branding, nor has the voy. % s of the 
“ {hip been put an end to by any of the perils mentioned in the 
“ policy, but becaufe the aflured did notchufe, on account o ( the 
** date of the cargo, to proceed to the poit of deUinatipn.” 

The wifdom of fuch a decifion is apparent, for otherwife it 
would be a conftant temptation to the aflured, whenever a car¬ 
go ot thi$ dciV.ription was not likely to reach the port of deto¬ 
nation in a found Hate, by giving notice of abandonment, to 
throw a lofs upon the underwiters, by voluntarily giving up the 
further profecution of the voyage, to which they are not liable 
by the terms of the memorandum. 

On fuch grounds as thefe, I conceive, it was that the cafe of D)f . n an(1 
Dyfon v. Rswcroft was decided. It was an a&ion on a policy j£ her s ' • 
on fruit on board the (hip Tartar , at and from Cadiz to London , •, b oI . 
with the ufual memorandum. The plaintiffs were interefted in * >ul1 * 
the fruit. The Tartar failed upon the voyage infured with the 
fruit on board : but having met with tempeftuous weather and 
contrary winds, was forced to put into Palma , and afterwards 
into Santa Cruz . In the couTfe of this voyage the fruit re¬ 

ceived fo much damage from the fea-water, that, on its arrival 
at Santa Cruz , it was rotten and Hun.: to fo great a degree, that 
the government prohibited the landing it, and it was, therefore, 
thrown overboard. The Jhip alfo iljs fo much damaged in the 
courfe of the voyage , as to be unable to proceed upon the voyage , and 
was neceffarily fold. On this fpecial cafe, the quetoon came be¬ 
fore the Court. 

Lord Alvanley M If I underftand the policy, as reftraii\cd 
by the memorandum, the underwriter agrees, that all commo¬ 
dities fhall arrive fafe at the port of detonation, not with Handing 
the perils infured againH ; but that he will not be liable to pay 
for any partial lofs on fifli, or the other articles contained in the 

memo- 
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memorandum, becaufe thofe commodities being liable to defe-^ 
rioratiou, from many circumftances independant of the peril in¬ 
jured againft, he would continually be harafled with claims fo? 
partial lofs alleged to have arifen from the perils mentioned in 
the policy. Unlefs, therefore, the confequence of the damage 
fultained be the total lofs of the commodity, the underwriter 
does not agree to be anfwerable; but if the commodity be to¬ 
tally loft to the allured, he undertakes to pay. If this be not 
the meaiyng of the memorandum, it is badly exprefled ; and 
the underwriters would have done better if they had faid, that 
they would not be anfwerable, unlefs the commodities enume¬ 
rated a&ually went to the bottom. The queftion is, What is a 
total lofs ? I admit that the circumftances of cafes like thepre- 
fent are generally fufpicious. If the voyage be protra&ed, dete¬ 
rioration necefTarily takes place; and it becomes the intereft of 
the captian and mariners to turn the injury into a total lofs. But 
this is a matter for the confideration of a jury. We ought, 
indeed, to look at the cafe with fome fufpicion, where there is 
fo much temptation to throw the cargo overboard. But here it 
is found that the neceflity of fo doing arofe from fea-water 
{hipped during the courfe of the voyage; and that the commo¬ 
dity was in fuch a ftate, that it could not be fuffered to remain 
on board confidently with the health of the crew. In con¬ 
fequence of this neceflity, therefore, the commodity was anni¬ 
hilated, by being thrown overboard. Had it not been fo anni¬ 
hilated it would have been annihilated by putrefa&ion : and is 
it not as much loft to the allured, by being thrown overboard, 
as if the captain had waited until it had arrived at complete 
putrefa&ion ? The cafe of Cocking v. Frafer was the only thing 
which raifed any doubt in my mind, and it is certainly a very 
flrong cafe. But the authority of that cafe is much fliaken by 
the obfervation of Lord Kenyon upon it, in Burnett v. Kenjington 
I fufpeft that the words “ of flb value,” applied to the cargo 
in the caf? of Cocking v. Frafer, are fome what too large, and 
that the fa£t was, not that the cargo was in fuch a fituation as 
to make it impoflible to preferve it, but that it was fo much da¬ 
maged as to be no longer valuable to the owners, becaufe it \yaa 
not worth carrying to the port of deftination. Lord Kenyon , 
fpeaking of Cocking v. Frafer , fays, that he cannot fubfcribe to 
the opinion there given, that “ if the commodity fpecifically 
« remain, the underwriter is difcharged.” I think myfclf, therc ? 

fore^ 
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(ore, at liberty to confider the cafe of Coding v. Frafer , as fortie- CHAP, 
thing lefs ftrong than it appears to be. The queftion then is, VL 
Whether the lofs, which has happened, be not as much a total 
lofs as if the waves had carried the cargo overboard, or, as if it 
had been dire&ly prevented from arriving at the port of deto¬ 
nation, by fome of the perils infured againft ? I never have un- 
derftood that the underwriters infure fi(h againft no perils, which 
do not end in a total annihilation of the commodity. When the 
lofs arifes from capture the commodity remains iu exiftcnce in 
the hands of the enemy ; and yet this lofs is as much within 
the policy as a lofs ariffng from the wreck of the (hip. I mud 
n^w take it, that the circumftances, under which the cargo in 
this cafe ftood, were fuch that fea-damage had fo operated as to 
make it impo.Tible for the captain to keep it any longer on board. 

Whether the caufe of the lofs were direct or indire£t, it pro¬ 
duced a total annihilation of the commodity.” The-other judges 
concurred, and there was judgmeift for the plaintiffs. ~ 

Nor is the fubftance of Lord Mansfield? s doctrine, in Caching v. 
frafer, very different from what fell from Lord Kenyon in the 
following cafe. 

For in an infurance on fruit from Li/bon to London , it ap- -M'Andrewt 
peared that the (hip was captured, and re-captured, brought into 
Portfmoutb , and afterwards arrived at London : but the cargo, by G. H aft-.r 
the capture, re-capture, and confequent length of the voyage, Mlch * ,793 * 
had fuftained a damage of 80/. per cent . The affured, however, 
never heard of the capture till the fliip was fafe at Portfmoutb , 
and then he offered to abandon. 

i , 

Lord Kenyon. —« As there has been no ftranding, there cannot 
be a recovery for a partiaUofs. The queftion then is, Whether 
the affured can recover for a total lofs ? Had the plaintiff heard 
of the capture only, he might have abandoned: but he hears 
nothing of the accident till the (hip is in fafety. The cargo at. 
rives at the port of deftination \ and though it is good for very 
Jittle, yet it has invariably been held that the voyage muft either 
be loft, or the cargo, if it be one of thofe mentioned in the me¬ 
morandum, muft be wholly and a&ually deftroyed to entitle the 
affured to recoyer.” The plaintiff was nonfuited. 

, And 
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And in another cafe, where the right to abandon a cargo of 
corn under proper circumftances was admitted, (bill that aban¬ 
donment mu(t be made in a reafonable time, while the lofs con¬ 
tinues total in its nature. But the allured mud not, indead of 
abandoning, take to*the cargo nearly during a month, and work 
it as upon his own account, and does not elefb to abandon till 


the whole cargo is nearly taken out, and finds it will not anfiper 
to keep it. This was a cafe of ftranding4 but the underwriters 
in this company are only liable in cafe of total lodes, or where 
the average \& general, leaving out the claufe refps&ing a (branding 
of the (hip. 


The effeft of the memorandum has been alfo very recently 
difeufied by the whole Court, in an a&ion on a policy on wheat 
Nefbitl v. and coals, the declaration dating the lofs to be by detention . It 
* Term Rxp. a PP earcc * evidence that the ftiip was forced by ftrefs of weather 
7S3. into EUy harbour in Irelandf and there happening to be a great 
fcarcity of corn there at that time, the people came on board the 
(hip in a tumultuous manner, took the government of her from 
the captain and crew, and weighed her anchor, by which (he 
drove upon a reef of rocks, where (he was dranded, and they 
would not leave her till they had compelled the captain to fell 
. all the corn (except about 1 o tons) at a certain rate. The 1 q 
. tons were loft in confequence of the (branding, by which it was 

damaged, and obliged to be thrown overboard. The <b:p after¬ 
wards arrived with the reft of the cargo at the place of deftina- 
tion. ’ A verdift was found as for a total lofs. A motion was 
made for a new trial. There were other points in the caufe, 
6ec »nte, one of which has been already confidered. As to this upon tbp 
p. 103. memorandum. 

Lord Kenyon fa id—“ This being a policy upon corn, the me¬ 
morandum llate 3 that the underwriter will nofbe liable foj any 
average, unlefs general, or the (hip be (branded. And I am of 
opinion that this is not a general average ; becaufe the whole 
adventure was never in jeopardy. There is no pretence to fay. 
that the perfons, who took the corn, intended any injury to the 
(hip or any other part of the cargo but the corn, which they 
wanted in order to prevent their fuffering in a time Of fcarcity* 
Therefore the plaintiffs could never have called on the reft of the 

owners 
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owners to contribute their proportion, as upon a general average. 
On the meaning of the memorandum I have no doubt. The 
articles there enumerated are of a perifhable nature: as it might 
be diiHculc to afcertain whether their being damaged arofc from 
any accident,^ or from the nature of the articles themfelves, this 
memorandum is infertedin all policies, to prevent difputesj and 
by it the underwriters exprefsly provide they will not pay any 
average, unlefs general, or the (hip be ftranded. When a (hip 
is ftranded, then the underwriters agree to afcribe the lofe to the 
ftranding, as being the moft probable occalion of the damage, 
though that fa£t cannot always be afcertained. Therefore here 
all the damage done to the cargo thrown overboard may be af- 
cribed lo the (landing; but the objection is, that the declaration 
imputes the lofs to another caufe.” 

Mr. Juftice Buller .— ,c With refpefl to the obje£lion, that 
this does not fall within the reafon of the memorandum, there 
are only two inftances, in which the owner may recover an 
average lofs on the articles there enumerated $ either where the 
average is general, or where the lofs arifes from the ftranding 
of the veffd. Now this cannot be faid to be a general average, 
for the reafons already given. And as to the other inftance of. 
ftranding, the plaintiffs are entitled to recover for any lofs occa- 
fioned to the ca rgo in confequence of the ftranding, provided it 
be a dire£l and immediate confequence of ftranding: but they 
cannot recover for that which was taken by the mob; for that 
was not the confequence of the ftranding, but on the contrary, 
the ftranding was occafioned by the mob coming on board for 
the corn. The rioters took pofleflion of the (hip in order to 
get at the cargo: but this lofs cannot be aferibed to the ftrand¬ 
ing. Suppofe the mob had taken out 100 quarters of corn be¬ 
fore the* (hip had been ftranded, and had'ufed no threat to de- 
flroy the whole, if it were not delivered to them, it 19 clear that 
the underwriters would not be liable. Then the fa& of their 
taking the corn after (he was ftranded is as much unconne£leil 
with that circumftance as if it had been before. But the lofs 
which happened to that part of the cargo which was thrown 
overboard, beiqg afcribable to the ftranding, and being a dire& 
and immediate confequence of the peril infured againft, might 

have 
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have been recovered, had there been any count in the declara¬ 
tion applicable to a lofs by {handing.” 

• s 

Still it remained a queftion, which has been much agitated in 
IVcjhnmjler Hall, whether the words ttnlefs Jimmied were to 
operate as a condition, To as to allow the allured to recover for 
a partial lofs of the commodity, if that event happened, though 
it could be (hewn demon drably that no part of the lofs had arifen 
immediately from the a 61 of Itranding. Lord Kenyon , in a cafe 
before him at Nifi Prius t upon this fubje6t, had been of opinion, 
that as the general mode of conftruing deeds, to which there are 
exceptions, was to let the exception controul the inftrument, 
as far as the words of it extend, and no further ; and then upon 
the cafe being taken out of the letter of the exception, the deed 
operates in its full force ; fo the (tranding of the {hip put filh in 
the fame condition as any other commodity not mentioned in 
the memorandum: for otherwife there would be very confi- 
derable difficulty in afeertaining how much of the lofs arofe by 
the perils infured againit, and how much by the peri (liable na¬ 
ture of the commodity, which was the very thing the memoran¬ 
dum intended to prevent. 

This point, however, dill remained in doubt, till the famous 
caufe of Burnett v. KenfmgUn r, which was as much difeu(Ted as 
any cafe that ever aroie at Guildhall , and which, after three 
trials by jury, and two fpecial arguments upon the cafe referved 
at the lalt of thofe trials, was at lad unanimoufly decided by the 
whole Court, in favour of the allured. It was an infurance on 
fruit, the policy containing the ufual memorandum, and the de¬ 
claration dated the lots to be that the ycffcl by perils of the fca 
was Jbandedy bulged, and deitroyed, whereby the goods were 
lod. The cafe dated that the veiTel in the courfe of her voyage 
(truck upon a funken rock, on which file did not remain, but 
in confequcncc of it, fevcral of her planks were darted, and 
the water immediately flowed into the Hold and over the cargo : 
that on the fame day (he was Jlrandcd at Scil/fi by dire&ion of 
the pilot for the prefervation of Ihip and cargo. While {he con¬ 
tinued on the beach the water again flowed in over the cargo, 
which was very much damaged, and a fmall part was left at 
Sal/y as wholly unfit for ufe. The Jhip received m damage in 
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tonfeqttence of the franding . The damage (lie received was en* 
tirely from the rock, on which (he (Iruck: part of the damage 
the cargo received was.occafioned by the water flowing ir>to the 
(hip, previous to her being laid on the beach, and part was «c» 
caGoned by the water that flowed in afterwards; but the caufe 
of the water flowing in arofe entirely from the (hip ftriking on 
the rock, and not from any mifehief. done to the (hip by the 
(Iranding. After full argument, and confideration of all the 
cafes, 

Lord Kenyon faid The words of this policy are In general 
terms, including all cafes j then comes this memorandum, 
11 corn, fruit, unlefs general, or the (hip be Itranded.’* This 

therefore lets in a general average; and I do not know how to 
conftrue the words grammatically, but by faying that if the (hip 
be (Iranded, then it deftroys the exception, and lets in the ge¬ 
neral words of the policy. If a general‘proviflon be made in 
any deed or inftrument, and it is there faid that certain things 
(hall be excepted, unlefs another thing happen which gives effect 
to the general operation of the deed, if that other thing do hap¬ 
pen, it deftroys the exception altogether. My two opinions tint 
have been referred to, the one in the Niji Prius cafe, and the 
other in Nrjbitt v. Lujhington , have no weight with me as judi¬ 
cial authorities ; but I confefs 1 have not been-able to extricate 
my mind from the reafoning that led'me to the concluGon in 
thofe cafes. Without inquirin r into the reafons for introducing 
this exception, on the grammatical confttuftioti of the whole I 
have no doubt.” His lordftiip then went into a confideration of 
the cafes Of Cantillon v. The London iIJJurance Company , Wilfon v. 
Smithy and Cocking v. Frafcr; and proceeded— c< If it bad been 
intended that the underwriters (hould only be anfwerable for the 
damage that arifes in confequcnce of the franding, a fmall variation 
of expreflion would have removed all difficulty ; they would 
Lave faid, “ unlefs for loffis arifing by (Iranding.” But in the 
body of the policy they have infured againft all lofles from the 
caufes there enumerated, which include ftranding; and then 
» follows this memorandum, the evident meaning of which is, fret 
from average unlefs general, or unlefs the flip beJlranded ; fo that 
if the (hip be ftranded, the infurers fay they will be anfwerable 
for an average lofs. That.appears to me to be the true f*nfc and 
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the grammatical conft ( ru&ion of the policy; and therefore I am 
bound to give the fame opinion I formerly gave, not becaufe I 
gave that opiuion, but becaufe I am convinced by the reafoning 
that led to it.” 

AJhhurJl , Grofe 9 and Lawrence', Juftices, alfo delivered their 
Opinions, and judgment was given for the plaintiff*. 

There 19 indeed a cafe in Sir John Strang/s Reports, which 
feems to militate againft the above decifions of Cocking v. Frafer 
and M ( Andrews v. Vaughan . 

Upon the execution of a writ of inquiry before Lord Har& 
wicke, when Chief Juft ice, it appeared, that the defendant wa3 
an infurer to the amount of 200/. upon corn, the value of which 
Was 217/. .* that the corn was fo damaged iti the voyage, that it 
fold for 67/. only and the freight came to 80/. 'Ihe queftion 
upon this cafe was, Whether, as the freight exceeded the fal- 
vage, this was not to be confidered a total lofs ? The Chief 
Juftice was of opinion, that within the reafon of deducing the 
freight, when the falvage exceeds it; the plaintiff in this cafe, 
wherein it fell ihort, was entitled to have it confidered as a total 
lofs. The jury accordingly found for the plaintiff. 

Upon this cafe, it may be obferved, that jt was decided prior 
to the introdu&ion of the claufe, upon which fo much has lately 
been faid 5 and confequently, fuch a decifion can have no weight 
now, becaufe the law is altered on account of the agreement of 
the parties. Indeed the cafe I am about to cite was exa&ly 
fimilar in circumftances to Boyfield v. Brown : but Lord Manf- 
field in his charge to the jury gave a very different dire&ion, and 
the jury found accordingly. 

It was an a&ion brought on a policy of infurance 011 goods, 
on board the Happy Recovery , at and from London to St. AuguJHne, 
to recover for a total lofs. The cargo was peas, which, in a 
former cafe on the fame policy, were held to fall within the 
general denomination of corn , in the memorandum at the foot of 
the policy # . The peas arrived at the place of deftination ; but 

(•) But the court of Comrmn Pleai htM tbit Rict it not Crrn within the meaning 
of this memorandum. Sent v BaurJillitn. 1 New Rep. nj. 

4 . . being 
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being much damaged, the produce of them was lefs by about C H a P 
three fourths than the freiglrt, which on account of the (hip’s. , VI * , 
arrival at the port of difeharge, became due. The defence fet 
up by the underwriter was, that if the goods mentioned in the 
memorandum arrive at the market-, though a lofs amounting to 
a total one has happened, the underwriters are not liable. Four 
or five witnefles converfant in fettling lofTes upon policies being 
called, proved, that the ufage was, in fuch cafes, to hold the 
underwriters discharged. 

Lord Mansfield told the jury—“ This was a question of confe¬ 
ct uence, and it turned upon the general import of the exception: 
the witnefles examined have put it on that point; and they hold, 
that if the fpecific thing cpme to the poTt of delivery, the under¬ 
writer cannot be called on. How did this matter (land before 
the year 1749? When the policy was general, and operated 
as an indemnity, there was little difference between a total and a 
partial lofs. His Lordfhip here dated the determination of 
Bayfield v. B own, which, he obferved, was prior to the claufe in 
quedion. Hut the cafes now dand upon the memorandum, 
which is in very general words. The quedion is, whether the 
ufage has not explained the generality of the words ? If it has, 
every man, who contra&s for a policy under ufage, does it, as if 
the point of ufage were inferted in his contract in terms. The 
witnefles examined dll fwear it to be underjlood , that if the fpeci¬ 
fic thing conics to market, the memorandum warrants the 
infurer to be free from any demands for an average, or partial 
lofs.” The jury found for the defendant. 

The cafe of Boyfield v. Brown has certainly been overturned 
by this deciflon, which was recognized as a proper determination 
in the cafe of Baillie v. Modigliani , before cited, where Mr. 

Judice Buller faid, that the cafe in Strange's Reports had been vide ante, 
exprefsly over-ruled *by the Court in the cafe of Mafon v. c * *• P* 7* 

When the quantity of damage fudained in the courfe of the 
voyage is known, and the amount, which each underwriter upon 
the policy is liable to pay, is fettled, it is ufual for the under¬ 
writer to endorfe on the policy, 44 adjufied this lofs , at fo much 

t 
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if per cent or fomc words to the fame eftcG. This is called 
an adjuftment. 

It has been held by Lord Ellenborough, that if an agent had 
fubferibed the policy, and had authority fo to do, he has alfo 
authority to fign the adjuftment. 

It has been determined, that after an adjuftment has been 
figned by the underwriter, if he refufe to pay, the owner has 
no occafion to go into the proof of his lofs, or any of the circum- 
ftanccs refpeGing it. .This, it is faid, has been the invariable 
cuftom upon this fubjeG; which feems perfectly juft, as tha, 
underwriter has under his hand cxprcfsly admitted, that the 
plaintiff has fuftained damage to a certain amount. To be fure, 
if any fraud were difeovered in obtaining the adjuftment, that 
might be a ground for fetiing it afide: but fuppofing the tranf- 
action fair, as we muft always do till proof is given to the con¬ 
trary, the rule of not fuffering the adjuftment to be contradifted, 
is fair and equitable. 

An aGion was brought by the plaintiff againft the defendant, 
on a policy of infurance, which the latter underwrote in Novem - 
her 1743* ° n the fliip George and Henry, captain Bowery at and 
from Jamaica to London, with a warranty annexed to the policy, 
that the fhip (hould fail from Jamaica with'the fleet that came 
out under convoy of the Ludlow Caftle man of war. The fhip 
failed with the fleet under that convoy, but was damaged fo 
much, as to oblige her to bear away for Cbarlejlown , where {he 
was condemned and broken up. The plaintiff demanded his in¬ 
furance ; and alt the underwriters, being fatisfied of the truth 
of the cafe, paid their lofs, except the defendant, who went fo 
far as to fettle it, and according to the cuftom upon thefe occa- 
£ons, underwrote the policy in thefe words, w adjufted the lofs 
“ on this policy, at ninety-eight pounds per cent, which I do 
«« agree to pay one month after date, London, 5th July, 1745, 
»* Henry Gouldney.'* 

When the note became due, he infilled on fuller proof, par¬ 
ticularly of the (hip’s failing tfith convoy, and lier condemnation ; 
hut us it always Was the cuftom, after adjuftment and a promife 
to pay, never to require any further proof, but to pay the lofs; 
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and Lord Chief Juilice Lee being of opinion, that this was to he 
confidered as a note of hand, and that the plaintiff had no occa- 
fion to enter into the proof of the loft, the jury found a verdift 
for the plaintiff. The fame rule was purfued in the following 
year in another cafe, before Lord Chief Juftic Lee % between 
Hewitt and Flexney, 

The words ufed by Lord Chief Juftice Lee are extremely 
large, and perhaps the true rule upon the fubjc& may be better 
collected from the two following more modern cafes: 

Cafe on a policy of infurance on (hip and goods from London 
to Shelbornc , in Nova Scotia . The policy had been adjufted by 
the defendant, at 50 per cent . and it was contended, that he was 
now bound by that adjuftment. On the other hand, it was ar¬ 
gued that the adjuftment was not binding; and that if it were, it 
ought to have been declared upon fpecially. 


Lord Kenyon faid, that he did not think it neceffary to declare 
on the adjullment fpecially, that it was primd facie evidence 
againft the defendant; but if there had been any mifconception 
of the law or fa£t, upon which it had been, made, the under¬ 
writer was not abfolutely concluded by it. This turned out to 
be the cafe; and there was a verdi£f for the defendant. 

So in a ftill later cafe, the plaintiff went to trial, having no 
other evidence to produce but the adjuftment *, and the witnefs, 
who proved it, fwore, that doubt 3 , fooil after they had figned 
it, arofe in the minds of the underwriters, and they refufed to 
pay ; upon which Lord Kenyon faid, that under thefe circum- 
ftances, the plaintiff muft go into other evidence, which not 
being prepared to do, he was nonfuited. In the following term 
a motion was made to fet afide the nonfuit, upon the giound that 
an adjuftment was primd facie evidence of the whole cafe, and 
threw the onus probandi upon the underwriter, and that it 
amounted to no more than proof cf the defendant's fubfeription 
to the policy. 


Lord Kdnyon. — M I admit the adjufttnent to be evidence in the 
caufe to a certain extent; but I thought at the trial, and ftill 
think, that when theTamc witnefs, who proved the fignature iof 


•. p 2 


the 


163 

CHAP. 

VI. 


Reawes Le* 
Mcic. 308, 


Rogers r. 
Ma> lor, Sit¬ 
tings rfier 
Ttin. 179c. 
Chiiftian v. 
Combe. 
i Efp. Rep. 
4S5}. Acc. 


De Garrin 
v.Ga 'bi<t'tr>. 


Si r t ; nd9 af te 
Tun. 1795. 


MicWasi 

Term,, 

36 Geo. Ill, 


r 



164 


OF PARTIAL LOSSES, 


C H a P. the defendant to the adjuftment, faid that doubts, foon after thtf 
t , adjuftment took place, arofe in the minds of the unde.i writers* 

as to the honefty of the tranfa&ion, and they called for furihei 
proof, the plaintiff fhould have produced other evidence: and 
that {hutting the door againfl enquiry after an adjuftment, 
would Tie putting a flop to candour and fair dealing amongft the 
underwriters.” The rule was refufed. 


Mardiall, 
ad ejit. 635. 


It has been lamented that this cafe has not been reported in 
the Term Reports, it being prefumed that an accurate flatement 
of the evidence would have clearly (hewn that the decifiou of 
the learned Judge at Ni/i Pritis , and afterwards of the Court of 
King’s Bench, was cor reft ly right 5 that juft ice was done $ and 
that under the particular circutrrftances of the cafe, it might have 
been a very proper exception to the rule as laid down by Lord 
Chief Juftice Lee. And then the learned author goes on to fhew 
that in his opinion the cafe of De Garron V. Galbraith is not recoil- 
cileable with Rogers v. Alaylor ; nor with that candour and fair- 
nefs which ought to prefide in the litigation of all commercial 
queftions. 


For the omiflion in the Term Reports, I am not anfwerable: 
but as I was counf'tl in the caufe of De Garron v. Galbraith , I 
can vouch for the accuracy of the flatement: and being a cafe de¬ 
cided by the Court on. motion, I confefs it fe^ms to me entitled 
to as much confi leration as a cafe decided by a fingle judges 
however eminent that judge may have been. Indeed, I do not 
fee any great difficulty in reconciling the doctrine contained in 
the latter with that of Rogers v. May lor ^ and Ghrijlian v. Combe» 
They all agree, that the effe£t of the adjuftment is to throw the 
onus probandi upon the underwriter: and if, immediately after 
(igning, doubts arife about the honefty of the tranfa&ion, and 
thofe doubts are inftanily communicated, the allured ought not, 
with a knowledge of this, and that the Tame witnefs, who 
proves the adjuftment, can alfo prove the communication of the 
doubts, proceed to trial upon the adjuftment only, as he did in 
De Garron v. Galbraith , for then he has had the notice, which 
t the learned author alluded to, thinks ought to be given, that the 
fairnefs of the tranfattion would be difputed. The only objec¬ 
tion I ever made to the cafe of Hog v. Gouldney is, that Lord 
Chief Juftice Lee lays down the rule too generally, being dated 

without 
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without any exception, whereas the rule does admit of excep¬ 
tions. But nobody ever prefumed to find f.iuit with that dect- 
fion, where it probably was not neccfl'ary to ftate the exceptions. 
But ftill the comparifon without an exception might mifleadj 
for apromiflory note, the fignature being proved, only (hifes the 
burden of proof of fraud pn the defendant. I, therefore, ftill 
think the rule refpecting adjuftments is to be better colleded 
from the modern cafes. And in addition to the cafes heretofore 
decided upon the fubjed, I have now to bring forward the opi¬ 
nion' of Lord Ellenborough, who has, as I conceive, in two very 
modern cafes, confirmed the notion entertained by Lord Kenyon 
and the Court of King’s Bench, in his time. In Hibbert v. 
Champion , the {hip Ganges had failed from the Downs, under 
convoy of the Fury floop of war, on the 12 th December 1805, 
for Port/mouth, and before her arrival there, was captured by a 
French privateer. The defence was, that a letter from the cap. 
tai.i, dated 5th December , ftating that he was to fail with the 
Fury , though received on the 6th December had not been com¬ 
municated to the underwriter before effecting the policy, which 
was not done till the 12th, the broker having faid 1 only that the 
{hip had failed about three weeks. To this it was faid, that the 
defendant, after reading the letter in queftion, with feveral 
others written fubfequently, had on the 12th March 1806, ad- 
jufted the policy, oa which adjuftment the plaintiff relied, and 
compared it to the cafe of an actual payment. But 
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Hibbert *. 
Champion, 
repot red un¬ 
der the name 
of Herbert v. 
Champion, 

1 Campbell, 
N. P. Cafe*, 
p- T 34 * 


Lord Ellenborough faid.—“If'the money has been adually see Kilby*, 
paid, it cannot be recovered back, without proof of fraud : Lumb y» 
but a promife to pay will not, in general, be binding, unlefs 2 ^ 469 ' 
founded on a previous liability. What is an adjuftment ? It is 
an admiflion, on the fuppofition of the truth of certain fads 
ftated, that the affured are entitled to recover oa the policy. 

Perhaps, if properly {lamped, it might be declared on as a pro- 
miffory inftrument. Here it is a mere admiflion, and there was 
no confideration for the promife it is fuppofed to prove. An 
underwriter muft make a ftrong cafe, after admitting his liabi¬ 
lity : but until he has paid the money, he is at liberty to avail 
himfclf of any defence, which the fads or the law of the cafe 
will furniih*” It is quite evident, that his Lordfhip here confi- 
dered a9 adjuftment as Ihifting the burdin of proof from the 

* 3 affured 
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C H yt P * a ^ ure ^ *° V ^ 1C underwriter » but by np means (hutting out the 

_ w — latter from any ground of defence, which either the law or the 

fa&8 would fupply. In the particular cafe the jury thought the 
letter relied upon, would have made no difference; but it was 
fubmitted to their confideration by Lord Ellenborough: and the 
plaintiff had a verdi&. 

“ v * The other cafe was where the plaintiff in an attion on a po- 
i Campbell, licy, from Liverpool to Province , with or without letters of 
' P ’ 274 ‘ marque, had given in evidence an adjuftment on the policy 
(igned by the defendant, and proved that, previouily to its being 
figned, an account had been potted up at Lloyd* s, which the 
defendant mutt have feen, dating, that the Jhip on her way out 
had chaced every thing that fie faw> and had at laft been captured 
in the Gut of Gibraltar , through the cowardice and mifmanage- 
ment of the matter. The defendant, when he figned the ad¬ 
juftment, faid, it was not likely the (hip (hould have been loft: 
. by cowardice, when the captain was killed in the engagement- 
On the part of the defendant it was proved, that the (hip from 
the time of her failing from Liverpool had been in the conftant 
habit of cruizing for prizes;'and, therefore, it was faid to be a 
deviation. On the other fide it was contended, that as no fraud 
was pra£lifed upon the defendant, when he figned the adjuft¬ 
ment, and as the notice had informed him of the fuppofed 
deviation, it was to be confidered as conclulive againtt him. 
But 

Lord EUenboroitgh faid, the adjuftment was primd facie evidence 

againtt the defendant: but it certainly did not bind him, unlefs 

there was a full difclofure of the circumttanccs of the cafe ; un- 
« v 

lefs they were all blazoned to him as they really cxifteH. There¬ 
fore if the jury (hould think that the defendant, by reading the 
notice (luck up at Lloyd* s, had his attention drawn only to the 
manner in which the (hip was captured, and was not roufed to 
the previous diviutisn with which be afterwards became acquainted, 
his liability to the ajfured would be dtfeharged , notwitbjlanding the 
adjnfmcnt. His remark, when he figned the adjuftment, feems 
to (hew, that he had then only conGdered the condu£l of the 
matter at the moment of the capturg*; and the exprefiion of the 
(hip having chafed every thing did not of neceflity imply a de- 
vkmon, fince from carrying a letter of marque (he'might be con¬ 
fidered 
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fiddred as at liberty to chafe, fo that (he continued in the line of C H A p. 
the voyage (0). . v *‘ f 

The fpirit of this rule was adopted in an infurance upon goods Theiiufcn 
on board a foreign Jhtp t «the policy to be deemed fufficient D 0 „g* tch 'J* 
“ proof of intereft in cafe of lofs.” The defendant fuffered judg- 083 
ment to go againft him by default; and on a motion to fet aGde 
the writ of enquiry, the Court of King’s Bench faid, that aU 
though fuch a policy would be void, if made upon a (hip of Vide port, 
this country, by virtue of the ftatute of the 19th Geo. 2- c . 37. yet c * 
the ftatute did not extend to policies on foreign (hips: and in this 
cafe, the underwriter, having fuffered judgment to go by default* 
has confefled the plaintiff’s title.to recoyer; and the amount of 
that lofs was fixed, by his own 'ftipulation in the policy, and 
which he cannot now controvert. 


One rule relative to adjuftments remains (till to be mentioned, 
which is, that if an infurtr pay money for a total lofs, and in fadl 
it be fo at the time of adjuftment: if it afterwards turn out to be 
only a partial lofs, he (hall not recover back the money fo paid 
to the infured. But fubftantial juftice is done by putting him 
in the place of the infured, and giving him aU the advantages 
that may arife from the falvage. 

This rule was fettled by the King’s Bench in the year 1766. p* collar. 
It was an adlion on the cafe for 200/. upon an indebitatus ajfumpft, Firth, 
for fo much money had and received to the ufc of the plaintiff. 

Non ajfumpftt was pleaded, and iffue joined. It was brought by 
the infurer againft the infured, to recover back what he had paid 
him. At the trial a cafe was referved for the opinion of the 
Court. The fadfs were; that a policy had been underwritten 
by the plaintiff, for the infurance of any of the packet boats that 
ihould fail from Lifbon to Falmouth , or fuch other port in Eng¬ 
land) as his Majefty (hould dire&, for one whole year, com¬ 
mencing the ift of OElober 1763, and to continue to the rft of 
QElober 1764, inclufive, upon any kinds of goods and merchan¬ 
dizes whatfoever: and it was agreed, that ^ie goods and mer¬ 
chandizes (hould be valued at the fum infured on fuch packet 

(a) I cannot clofe this fubjeft without faying,, that the Repoter, Mr. Campbell, has, 

Qt the clofe of the Ull cafe, infested a very feoJible and learqeJ note upon the effect of 
an adjuftment, 

v 4 bo*t 
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CHAP, boat, without farther proof of intereft than the policy, and to 
, V1, , make no return of premium for want of intereft, being on bullion 

•*• • or goods. 

The cafe then ftates, that the defendant had an intereft in 
bullion, on board the Hanover packet, being one of the king’s 
packets between Li/bon and Falmouth ; that on the 2d of Decem¬ 
ber 1763, it was totally loft off Falmouth , in a voyage between 
Ltjbon and Falmouth; and the lofs was adjufted in writing 
under the policy, in the words following :—“ Adjufted a lofs 
“ on this, policy at 100/. per cent . the Hanover packet. Captain 

Sherborn^ being totally loft at Falmouth . Should any falvage 
<( hereafter be recovered, the infured promifes to refund to the 
“ infurer whatever he may fo recover, in fuch proportion as the 
“ fum infured bears to the whole intereft. London , 23 OElober 
i( 1764, for Richard Seward, Michael Firth." 

The infurer paid the whole money infured, which was 2C0/. 
In April 1765, the iron trunk which contained all the bullion, 
was fitted up ; and thereby all the bullion was recovered without 
prejudice, and delivered to the defendant. The defendant’s ex¬ 
pence of falvage amounted to 63/. 8/. 2 d. and deducing that 
fum for falvage, the nett proportion of his (hare came to 
206/. iu. 9 d. The plaintiffs proportion thereof, in refpefit 
of his fubfeription, amounted to 48/. 4/. which was paid into 
court. 

Vide poft. The queftion was, Whether the plaintiff was entitled to re- 
*' x 4 * cover ? 

The Court held, that this was a policy of a peculiar fort; and 
that it was good within the exception of the 19th George 2. c. 37. 
which fays, that certain policies of a particular form (hall be 
void, except on effe£U from any port in Europe , or America , in 
the pofiefiion of the crowns of Spain or Portugal. This is a 
mixed policy; partly a •wager ( a ) policy, partly an open one: it is 
a valued policy, and fairly fo, without fraud or mifreprefenta- 
tion. Therefore the lofs having happened, the infured is en¬ 
titled to recover as for a total lofs* The infurer agreed to th» 
value 5 and cannot be allowed to difpute it. The infured has 

(4) Ii not this s' niftske of the reporter; fliould not the wor«ibe valued and not wager f 

received 
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received the money for a total lofs 5 and there is no want of con¬ 
science in retaining it. The Cafes, cited at the bar, only tend to 
(hew, that where it appears, before adjuftment, to be but a par¬ 
tial lofs , the underwriter (hall pay no more than the real damage; 
the reafon of which decifion is, that the infured muft*fhew the 
whole cafe as it then ftood. But in the prefent cafe, there was 
a total lofs at the time of the adjuftment. The adjuftment in 
this cafe makes an end of the queftion. Here is a folemn aban¬ 
donment, and a folemn agreement, “ that the infurers (hall be 
u content with falvage in fu^h proportion as the fum infured 
" bears to the whole intereft.” There was a total lofs at the 
time of the adjuftment (which is the fame as if the damages had 
then been recovered in an a&ion). Here is no fort of fraud, 
nor any thing that is againft any law: and to refund more than 
in that proportion would be contrary to the underwriter's own 
agreement. Therefore the nett proportion only, in refpedl to 
the plaintiff’s fubfeription after dedu&ion of falvage, ought to 
be returned, and that is paid into court* The poftea was ordered 
to be delivered to the defendant. 
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Of General, or Grofs Average, 



CHAP. 

VII. 
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A VERAGE, in that fenfc in which we are now to confide? 

it, fignifies a contribution to a general lofs : but in order 
to fatisfy the reader, it will be neceflary to give a more particular 
defer ip tion of it. 


Ma S . 5S . 


Beawes, 

147. 


Whatever the mafter of the {hip in d ill refs, with the advice of 
his officers and failors, deliberately refolves to do, for the pre- 
fervation of the whole, in cutting away mads or cables, or in 
throwing good i overboard to lighten his veffel, which is what is 
meant by jettifon or jetfon, is in all places permitted to be 
brought into a general or grofs average; in which all who are 
concerned in fhip, freight, and cargo, are to bear an equal, or 
proportional part, of the lofs of what was fo facrificed for the 
common welfare: and it mud be made good by the infurers in 
fuch proportions as they have underwritten. In the works of 
writers upon commercial affairs, we very often meet with the 
word contribution, alfo fignifying the thing juft deferibed : and 
in a marine fenfe, average and contribution arc fynonimous 
terms. 


BJrUieyv. ' Mr. Juftice Lawrence fays, “ all lofs which arifes in confe- 

a *l uence extraordinary facrifices or expences incurred for the 

Covington t. prefervation of the {hip and cargo, come within the defeription 
.9 njr. 378. 8 enera l average. A defeription which Lord Chief Juftice 
Mansfield adopts. 

This obligation, which, by the laws of all the maritime coun¬ 
tries in Europe , binds the proprietor of the goods or {hip faved 
to contribute to the relief of thofe whofe goods are thrown over¬ 
board, is founded on the great principle of aiftributive juftice : 
for it would be hard that one man ffiould fuffer by an aft, whicji 
the common fafety revered neceflary 5 and that thofe who re¬ 
ceived a benefit from that aft Ihould make no fatisfaftion to him 
who had fuftained the lofs* 

Thi#. 
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This obligation, which is tacitly entered into by all who have CHAP, 
property at fea, Was introduced by the Rhodians. Their laws , VII ‘ 
mod equitably ena< 9 ed, that all the property on board (hould Leg. Rhod. 
contribute to this neceffary and general lofs; and in modern ** 
conftitutions we find very little alteration in the do£hine of 
averages, from that eftablilhed at Rhodes . Similar regulations 
We re made by the laws of Wijbuy 9 and as l have already faid, they 
are now become general. From Malloy we learn, that the art.*oJ.». 
Rhodian laws upon this fubjeft were introduced into England by c,6 ‘ f * 
William the Conqueror. 

.Beaives is of opinion, that in order to make the a& of throw- 
ing the goods overboard legal, three things mud concur. 4 * 


i ft, That what is fo condemned to deftru&ion, be in confe- 
quence of a deliberate and voluntary confultation held between 
the matter and men. 


2dly, That the (hip be in diftrefs, and that facrificing a part 
be neceffary in order to preferye the reft. 

3dly, That the faving of the (hip and cargo be actually owing 
to the means ufed with that foie view aj 


But of thefe the firft and third propofitions may be doubted, 
as the fecond point alone feems to be all that is neceffary. 

. It appears alfo, by the laws of Wijbuy 9 that in an emergency of 
of fuch a nature as to juftify lightening the (hip, it was necef- ^ ,lbu)r * 
fary firft to confult the owner of the goods or the fupercargo •* 
but if they would not confent, the merchandize might, notwith- Lr*s of 
Handing their refufal, be ejected, if it appeared neceffary to the 
reft of the people en board j a regulation evidently founded in 
neceffity, to prevent a fordid individual from obftrufting a mea- 
fure fo effential to the general fafety. * - 


If the (hip ride out the ftorm, and arrive in fafety at the port 
of deftination, the captain mud make regular protefts, and mud 
,fwear, in which oath fome of the crew mud join, that the goods 
were caft overboard for no other caufe, but for the fafety of the 
(hip and the reft of the cargo. And as the law has authorized 

fuch 


Beawu,i4&« 
Mollojr, f. 2. 
c. 6. f. a. 
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Mnule’s 


Cafe, 

xx Co. 63. 


filch proceedings in .cafe of imminent necellity, it will pro* 
teft thofe who aft bond fide, and will-indemnify them againft all 
confequences. Thus in an aftion of trefpafs againil a man for 
throwing goods overboard, he pleaded fpccially, that-it w*s done 
in a ftorm, in a cafe of necefiity, navis /evanda caujd; and if that 
aft had not been done, that the pafTengers mud all have periihed. 
The Court held, that the plea was good, and the defendant had 
judgment. 


It is evident, from one of the rules above ftated, that there can 
be no contribution, without the ejeftion of fome goods, and th c 
favingof others: but it is not always neceflary for the purpofe 
of contribution, that the (hip (hould arrive at the port of defti- 
nation. 


If the jettifon does not fave the Chip, but (he perilh in theftorm, 
there (hall be no contribution of fuch goods at may happen to be 
faved i becaufe the objeft, for which the goods were thrown 
overboard, was not attained. But if the (hip, being once pre- 
ferved by fuch means, and continuing her courfe, {hould after¬ 
wards be loft, the property faved from the fecond accident, (hall 
contribute to the lofs fuftained by thofe whofe goods were caft 
out upon the former occalion. 

1 Mag* 56. Magens , in his preliminary Eflay on Infurances, advances a 

different doftrine, and contends, that if a (hip be faved by 
throwing goods overboard, and afterwards perilh by another ca¬ 
lamity, the goods faved (hall not contribute to the former lofs. 
He puts a cafe to illuftrate his meaning; but the ordinances 
above referred to, as will appear from the abftraft of them in 
the preceding paragraph, direftly contradict his pofitions, al¬ 
though he feems to have had thofe ordinances in view when he 
advanced them. It was necefTary to fay thus much, becaufe thc 
doftrines of fuch an ufeful writer are often received implicitly; 
erroneous opinions are adopted and con firmed* becaufe they are 
* Mag. 57. not accurately examined; and the more refpeftable the writer 
is, the greater is the danger which is to be apprehended. But 
what is (till more remarkable, in the yery next paragraph to 
that I lad mentioned, he puts a fimilar cafe, in which lie admits 
that the goods fayed ought to contribute. 


Ord. Lew. 
14. tit. Con* 
tribution, 
ait. 15.16. 
Ord. of 

Hamburgh, 
2 Mag. *40. 
Ord. of 
Rotterdam, 
2 Mag. 98. 
But fee page 
171. 


The 
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The writers upon this fubje& have Rated with much minute- 
nefs and accuracy, the various accidents, and charges, that will 
entitle the party fuffering to call upon the reft for a contribution. 
I doubt whether it be neceflary to be fo particular in this ptyce ; 
becaufe, we may gather in general from the defeription given of 
average at the beginning of this chapter, that all lodes fyftained, 
and expences incurred voluntarily and deliberately, with a view 
to prevent a total lofs of the fliip and cargo, ought to be equally 
borne by the fliip and her remaining lading. Such, for inftance, 
is the damage fuftained, in defending a fliip againft an enemy or 
pirate: fuch is the cxpence of curing, and attendance upon the 
officers or mariners wounded in fuch defence : and fuch alfo is 
the fum which the mafter may have promifed to pay for the ran- 
fom of his fliip to any privateer or pirate when taken (a). A 
mafter who has cut his maft, parted with his cable, or abandoned 
any other part of the fhir> and cargo, in a ftorm, in order to favc 
the (hip, is well entitled to this compenfation ; but if he fhould 
hfe them by the ftorm, the lofs falls only upon the (hip and 
freight; becaufe the temped only was the occafion of this lofs» 
without the deliberation of the mafter and crew, and was not 
done with a view to fave the (hip and lading. Upon the fame 
principle it is, that by the naval laws of Wijhuy , which in this re- 
fpedf, as well as in many others, have been adopted by modern 
ftate?, it was declared, that when a (hip arrived at the mouth of 
a harbour, and the mafter, finding that his fliip was too heavy 
laden to fail up, was obliged to put part of the cargo into hoys 
and barges; the owners of the (hip and of the goods that re., 
mained, were obliged to contribute,-if the lighters perillied. 
But if the fhip (hould be loft, and the lighters faved, the owners 
of the goods fo preferved were not to contribute to the proprie¬ 
tors of the fhip and cargo loft. The difference is this, the lighten¬ 
ing of the fhip was an aft of deliberation for the general benefit : 
whereas the circumftance of the lighters being faved, and the 
fhip loft, was accidental*, no way proceeding from a regard for 
the whole. 



Beawea Le*’ 
Marc. 148. 


1 Mag. 64. 


Beams, 148. 


Art. 56. 


Ordia. #f 
France and 
Rotterdam, 
2 Magens, 
96. 1 S3. 
Molloy, tit. 
Average, 

C I*. 


i Mag. 56. 


It is not only the value of the goods thrown overboard that 
muft be confidered in a general average ; but alfo the value of 
fuch as receive any damage by wet, fcfc. from the jettifon of the 
reft. 

[a) Ranfoms are now prohibited by the law of England. 

It 
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150. 


X Mag. 67. 


It It faid, that if a (hip be taken by force, carried into lbme 
port, and the crew remain on board to take care of and reclaim 
her, not only the charges of reclaiming ftiall be brought into a 
general average, but the wages and expence 9 of the Ihip’s com¬ 
pany during her arreft, from the time of her capture, and being 
difturbed in her voyage. In this idea Magens concurs, and af- 
ferts, that fuch expences are allowed as average in London a3 
well as elfewhere. He denies, however, and, as it feems, juftly 
denies, that an allowance would be made under general average, 
for failors’ wages and vi&uals, when they are under a neceffity 
of performing a quarantine, in which cafe the mafter would have 
been obliged to maintain and pay them, though hisveflelhad 
arrived only in ballaft. But at the fame time he admits, that 
charges occurring by an extraordinary quarantine (hall be 
brought into a general average. 


It has however been a confiderable queftion, Whether the ex¬ 
traordinary wages and vi&uals expended during the detention 
by a foreign prince not at war, ought to be brought into a ge¬ 
neral average, fo as to charge the underwriter? Magens and 
Beaiues differ upon the point; the latter being of opinion that it 
Ihould, the former that it Ihould not. In England there is no 
adjudged cafe, nor any regulation upon the fubjeft ; and there¬ 
fore, the only mode by which this and fimilar queftions are to 
be decided, is to confider whether thefe expences wereneceffa- 
rily and unavoidably incurred, for the general fafety of the fhip 
and cargo. 

v# I J ° r d Mansfield feems to have been of that opinion in an adlion 
c. h. sit- upon a policy of infuranceon a /hip. It was brought to recover 
Trfn. *i77$, the amount of wages and provifions expended during the time 
Vide .naif, the fhip went from Bengal to Bombay to repair. His lordlhip, 

as he has frequently done fince upon fimilar occafions, decided 
againft the adlion, being an infurance on the fliip only, and the 
item in queftion being failors’ wages. * But his lordlhip faid, 
there may be cafes, where exceptions to the general rule Ihould 
be allowed ; but in order to confider a cafe as excepted, it muft 
be an expence abfolutely neceffary, and fuch as could not be 
avoided, owing tofome of the perils ftated in the policy. 

His lordlhip here feems to allude to a general average; but 
on a point, on which no authority can be adduced, I would not 

chufe 
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chufc that Lord Mansfieldfa words (hould be fuppofed to pOnvey CHAP, 
an idea, which perhaps the fpeaker never intended. It does not . ‘ . 

become me to hazard an opinion; and therefore I (hall leave it 
as a matter undecided ; only obferving, that by the ordinances of 
Lewis the Fourteenth, the charges in fuch a cafe (hall be reputed Tif. Arer- 
general average, if the feamen be hired by the month; other- 1 * 
wife if by the voyage. 

. It may be proper before I clofe this branch of my fubjeft, to 
date a paragraph, I have met with, which confirms the idea en¬ 
tertained by Lord Mansfield . “ Though it muft be noted,”/ays, Beawes^c* 
this author, ff that the. charges of unloading a (hip, to get her 
“ into a Tiver or port, ought not to be brought into a general 
“ average; but they may when occafioned by an indifpenfable 
if necefliiy to prevent the lofs of (hip and cargo. As when a 
“ (hip is forced by a ftorm to enter a port to repair the damage 

(he has differed, if (lie cannot continue her voyage without an 
« apparent rifk of being loft ; in which cafe the wages and vic- 
« tuals of the crew are brought into an average from the day it 
*« was refolved to feek a port to^refit the veffel, to the day of her. 

« departure from it, with all the charges of unloading, re-load- 
tf ing, anchorage, pilotage, and every other expcnce incurred 
* c by this neceflity,” 

Since the firft edition of this work, a queftion nearly fimilar 
came before the Court of King’s Bench, in which Mr. Juftice DaCoftav. 
B idler quoted the above paffage from Beawes, as alfo the cafe of Rep. 
Lateward v, Curling in the preceding page: and although the 407* 
learned judge thought it then unneccffary to decide the point 
here agitated, yet the leaning of his mind feemed to be in favour 
of the affirmative. This, however, was held by the whole 
Court, that where a (hip is obliged to go into port for the benefit 
of the whole concern, the charges of loading and unloading the 
cargo, and taking careof it, and the wages and provifions of 
the workmen hiredfor-the repairs , become general average. 

By the antient laws of Rhodes , Olcron , and Wifouy , the (hip, De f. g . 
and all the remaining goods, (hall contribute to the lofs fuftained. ^°g*oi e *' 
The mod valuable goods, though their weight (hould have been art. 8. wift. 
incapable of putting the (hip in the lead hazard, as diamonds or JJ o j* 0 °‘ L %% 
precious (loncs, muft be'valued at their juft price in this contri- c. 6. 1. 4. 
bution, becaufe they could not have been faved to the owners 
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but by’the eje&ion of the other goods. Neither the perforts of 
thofe in the (hip, nor the (hip provifions, nor refpondentia bonds, 
fuffer any eftimatfon; nor does wearing apparel in chefts and 
boxes, nor do fuch jewels as belong to the perfon merely; but 
if the jewels are a part of the cargo, they mult contribute. 

.Thofe who carry jewels by fea ought to communicate that 
ciraumltance to the mailer; becaufe the care of them will be in- 
creafed in proportion to their worth, to prevent their being 
thrown overboard promifcuoully with other things: and hence 
their prefervation will be a common benefit. 

Both by law and cuftom, the wages of failors are not to con¬ 
tribute to the general lofs ; a provifion intended to make this de¬ 
scription of men more ealily confent to a jettifon, as they do not 
then rilk their all, being dill allured that their wages will be paid. 

The way of fixing a right fum, by which the average ought 
to be computed, can only be, by'examining what the whole (hip, 
freight, and cargo, if no jettifon had been made, would have pro¬ 
duced neat, if they had all belonged to one perfon, and been fold 
for ready money. And this is the fum .whereon the contribu¬ 
tion Ihould be made, all the particular goods bearing their nett 
proportion. 

In no refpe£l whatever do the ordinances of foreign dates dif¬ 
fer fo much, as in the manner of fettling the contribution of the 
(hip and freight. In fome places, the Ihip contributes for the 
whole of her value and freight; in others, for the half of her 
value, and one-third of her freight: and again, in others, both 
(hip and freight are to contribute for onc-half. By the laws of 
Koninnjbergi Hamburgh and Copenhagen , the (hip is to contri¬ 
bute for the whole of her value and freight. They alfo declare, 
that the value of the (hip (hall be that which (he was worth 
when lhe arrived ; and that from the freight a deduction (hall 
be made of the men’s wages, pilotage, and fuch other charges, 
as come under the name of petty average, of which it is cudom- 
ary every where, as we have before obferved, for the cargo to 
hear two-thirds, and the (hip one. 

The Evglijh writers upon commerce are totally filent in this 
refpeft; and therefore cudom mud be our guide: and I think 
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from that we may collefl, that the (hip, freight {a ), and cargo,. C H A*P» 
are to bear an equal and proportional part of what was fo facri- VIL 
ficed for the common good. 

The fea laws of different countries vary no lefs than upon the 
former queflion, in fixing at what prices goods thrown over¬ 
board (hall be cftimated, and for what value thofe faved ar^to 
contribute. 


By the ordinances of Rotterdam, Stockholm, and Copenhagen, if * M#g, too. 
the accident, which occafioned the general average, happened 
before half the voyage was performed, the jettifon was to be eftl- 
mated at prime colt *, but if after that period, then at the price 
for which fuch goods would fell, at the place of difcharge, ■ 
freight, duties, and ordinary charges deducted. That diftin£lion Moiinj.tie. 
is now, however, exploded in England, and the cuftom has be- A? “‘ L 1 
come general of eltimating the goods faved and loft, at the 
price for which the goods faved were fold ; freight and all other 
charges being firft deducted. This rule is agreeable to the ma- WKb. 
rine laws of Wijbuy, which declare, that the goods thrown over* arl * 
board (hall be brought into a grofs average, and (hall be rated at 
the fame price for which other merchandize of the fame for^, 
preferved from the fea or enemy, was fold. This cuftom men. 
tioned by Molloy was certainly new in England at the time he 


wrote; for it appears by Malyne , that in 1622, the diftinfkion was 
obferved of eltimating the goods at prime coft, if the jettifon 
happened before half the voyage was performed; and if after, at 
the price the reft of the goods fold for, at the place of difcharge. 
However, Molloy is a more modern authority ; and Alagens fays, 
that the prevailing mode of fettling averages now adopted in 
England is conformable to that rule, which has abolilhed 
the diftinclion. 


Malyne T.e* 
Mete, lit 
(tit, c. »6. 


Gold, filver, and jewel*, at moft places, contribute to a ge¬ 
neral average, according to their full value, and in the fame 
manner as any other fpecies of merchandize. It has been faid* x Mag. 62, 
that an immemorial cuftom has prevailed at Amjlerdam, that gold 
and filver (hall only contribute for half their value : the reafon 9 

for fuch a cuftom, one is at a lofs to conje&urc. In England no M „ ^ 
fuch <yuftom prevails \ but money and jewels muft fall into the a^o, * 

/ ■ (. 4 * 

(0) It ty been held by the wbo'e court of KWig’l Beach, that freight muft eontri. 
buic to the gtayal average. Da Coft* ». Ntwnbawi, a Term Rep-407. 
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O II a P. general average at their full price : and a modem writer affurefl 
. V11 ‘ , us, that the pTaclice was fuch in London when he wrote ; and 
i M«g. 6*. fuch 1 believe it to be at this day. 


Peters v. 
Milligan, 
Sittings at 
Guildhall 
after Mich. 

> 7 * 7 - 
It* ecus «Je 
Navibus, 
Not. 96. 

1 Mag. DC. 


Iii a late cafe, the do&rine here advanced was mentioned and 
confirmed by Mr. Jufticc Bidler , as clear law. 

*The conti ibution is in general not made till the (hip arrive at 
the place of delivery : but accidents may happen, which may 
caufe a contribution before (be reach her defined port. Thus 
when a veflel has been obliged to make a jettifon, or, by the da- 
mages fuffered foon after failing, is obliged to return to her port 
of difeharge ; the necefi'ary charges of her repairs, and the re¬ 
placing the goods thrown overboard, may then be fettled by a 
general average* 


Thus I have endeavoured to lay before the reader an idea of' 
what is meant by average ; and, in order to do that more dif- * 
tin&ly, I have defined what average is*, 1 have (hewn its origin 5 
and what the neceflary requifites are to render the a£t, whence 
averages arife, legal. I then dated in general what accidents 
or expenccs would authorise the fufferer to call for a contribu¬ 
tion ; the different kinds of property that were fubjeft to fuch 
contribution; and laftly, the mode by which the value of this 
property was to be afeertained. 

It only remains now to (late, that the infurers are liable to 
pay the infured for all expences arifing from general average, in 

Roccus de proportion to the fums they have underwritten. Roccus fays, 

aflecuratio- 1 1 _ . n /•»»». J 

nibts, Not. “ Jaftu fafiOf ob mam tempejtatemy proJnbteDanda navi, an tenean - 
u t ur n jJecuratores pd folvendum efiimationem rerum jaftarum do - 
“ mkio ipfarum ? Die eos n:n teneri , quia pro rebus j aft is fit contri - 
“ butio , inter omties merees habentes in ilia navi pro folvendo pretio 
44 domino ipfarum , et ideo ft affecuratiis reaper at pretium rerum 
44 jacldrum , non potefi agere contra ajfecuratores: tamen tenentur 
44 affeeuratores ad reficiendum illam rat am et portion em, quam folvit 
44 njfecuratus in illam contributionem faciendo inter omnes , habentes 
44 merees in ilia navi, qua portio cum non recuperetur ab aids , ha* 

« betuf pro deperdita , et proinde ad illam portionem tenentur affe - 
44 curat cres 
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The opinion of tills learned civilian is agreeable to the laws 
of all the trading powers on the continent of Europe , as well as 
to thofe of England, where the infurer, by his contraft, engages 
to indemnify againft all Ioffes arifing from a general average. 

In former editions of this work, I had contented myfelf with 
Hating the nature of general average, and that the Turns paid on 
this account might be reeov-red againft the underwriters, ffut 
I had omitted to ftate what remedy the perfon, whofe goods 
were thrown overboard, or who had expended money for the 
general preferv.ition of fliip and cargo, had againft thofe, whofe 
goods or fliip were preferved by fuch meahs. In the cafe of an 
expenditure of money, probably an action for money paid might be 
maintained againft each of thofe, who were benefited by fuch 
expenditure. But as this would lead to a multiplicity of actions; 
and this fpecies.of action is not applicable to the cafe of goods 
thrown overboard, the better mode in all cafes feems to be to 
apply for contribution to a court of equity, where effe&ual re¬ 
lief may be obtained againft all the parties in one fuit ( a ). 

(a) Since the farmer edi>ions of this work were publiflied, this point has come un- 
•der ftlemn di.cuflion in the C'mrt of King’s Beochj and the learned Judges of that 
court were unammoofly of opinion, that a fpecial aflion of effjmtft may be maintained 
by the owner of a lbip aga‘nft the owner of part of the cargo, to recover from him his 
proportion of a geeral average Infs, incurred by ea ting the cable and part of the tackle 
of the Ihip, anl applying them to a ufe, for which they were not originally intended, 
for the peneial i'ie r erva:ion^>f the wk.*le concern. BirHcj v. Pitfgreve, 1 E<jl’* 
IkCp.ll'* 
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CHAPTER the EIGHTH. 
Of Salvage. 


S ALVAGE is fo neceflarily connc&ed with the two formef 
chapters, that it will be proper to take it into confident ion 
here, before we proceed to the other parts of this enquiry. 

Salvage is an allowance made for faving a ftiip or goods, or 
both, from the dangers of the feas, fire, pirates, or enemies: 
and it is alfo fotnetimes ufed to fignify the thing itfelf which is 
faved; but it is in the former fenfe only, in which we are at 
prefent to confider it. 

The propriety and juftice of fuch an allowance mu(l be evident 
to every one ; for nothing can be more rcafonablc than that he, 
who has recovered the property of another from imminent dan¬ 
ger by great labour, or perhaps at the hazard of his life, (hould 
be rewarded by him, who has been fo materially benefited bf 
that labour. Accordingly, all maritime Hates, from the Rhodians 
down to the prefent time, have made certain regulations, fixing 
the rate of falvage in fome inilances, and leaving it, in others* 
to depend upon particular ctrcumftances.' 

The law of England) the decilions of which are not furpafled 
By thofe of any other nation in jullice and humanity, was not 
Backward in adopting a do&rine fo equitable in its nature, and 
fo beneficial to tho& whofe property was endangered. 

t 

Thus in an a&ion of trover, the defendants pleaded, that the 
goods, for which-the a&ion was brought, were in a {hip, which 
took fire, and that they hazarded their lives to fave them: but 
that they were ready to deliver the goods,’ if the plaintiff would 
pay 4/. for falvage. The court, upon a general demurrer to this 
plea, were obliged to give judgment for the plaintiff, becaufe the 
fpecial plea did not confefs a converfion. But upon the general 
point, for which this cafe is cited, Lord Chief Juftice Holt held 
that the defendants might retain the goods till payment of the 
falvage, as weU ki a taylor, an oftler, or a common carrier: and 

falvage 
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falvage Is allowed by all nations j' it being reafonable, that a man CHAP, 
(hall be rewarded, who hazards his life in the fervice of another. vllf * 
Therefore his lord (hip, in favour of fo juft a claim, allowed the 
defendant to waive his fpecial plea, and plead the general ifTue. 

* 

As the propriety of fuch an allowance is admitted by all, the 
only difficulty that can arife upon the lubjedt is, to afeertain in 
what proportions thefe gratuities and rewards mud be allowed. 

The Jaws of Rhodes fixed the rate offalvage in feveral inftances, y. de tht 
fometimes giving for falvage one fifth of what was faved j at 
other times only a tenth; and at others, one half. The regula- ug/oitr. 
tions of Oleron left it more unfettled, and declared, that the wt * 
courts of judicature (hould award to the falvers, fuch a propor¬ 
tion of the goods faved, as they ihould think a fufficient recora- 
pence for the fervice performed, and the expence incurred. Al- 
moft every ftate has regulations on this head peculiar to itfelf; 
and the legiflature of this country has, by various ftatutes expref- 
fed its ideas upon the fubjeft. I (hall firft confider what rule 
it has eftabli(hed in cafes of wreck, and then what the rate of 
falvage is in cafes of recapture. 

When a (hip has been wrecked, the law of England has fol¬ 
lowed the laws of Oleron in dedaring, that reafonable falvage 
only (hall be allowed,, But the ftatutc will beft (hew the idea 
of the legiflature. 

It appears from the preamble, that the infamous pra&iccv, Z1 An#< 
which a former ftatutc 27 Edward 3. e . 13. had endeavoured to c.if, 
fupprefs, of plundering thofe (hips which were driven on (bore, 
and feizing whatever could be laid hold of as lawful prize, ftilt 
continued ; or that if the property were reftored to the owners* 
the demand for falvage was fo exorbitant, that the inevitable 
ruin of the trader was the immediate confequencc. The ftatute, 
in order to prevent thole mifehiefa in future, ena&ed, that if a ^ 
lhip was in danger of being ftranded or run a(hore, the (heriffs, 
juftices, mayors, conftables, or officers of the cuftoms, neared 
the place of danger, (hould, upon application made to them, 
fummon and call together as many men as (hould be thought 
nccefiary to the affiftance, and for the prefervation of fuch (hip 
{n diftrefs, and her cargo | and that if any (hip, man of war, 
cr merchantman, (hould be riding at anchor near the place of dan- 
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CHAP. g C r, the conftables and officers of the cuftoms might demand of 
viii. the luperior officer of fuch fliip, affiftance by his boats and fuch 
hands as could be fpared : and that if the fuperior officer Ihould 
refufe to grant fuch affiftance, he Ihould forfeit too/, 

Scfh a. Then follows the feflion refpe&ing falvage. 44 And for the 
“ encouragement of fuch perfons as fhall give their affiftance to 
44 fuch (hips or veflels, fo in diftrefs as aforefaid, be it enacted, 
44 that the faid col!e£tors of the cuftoms, and the nufter and 
“ commanding officer of any ihips or vdTels, and all others, who 
44 fhall a& or be employed in the preferving of any* fuch lliip or 
44 veflel in diftrefs, or their cargoes, {lull within thirty days 
“ after the fervice is performed, be paid a reafonable reward tor 
44 the fame, by the commander, mailer, or other fuperior offi- 
44 cef, mariners, or owners of the fliip of veflel fo in diftrefs, as 
44 aforefaid,or by the merchant whofe veflel or goods lhall be fo 
44 faved ; and in default thereof, the faitj fliip or veffft 1b faved 
11 {lull remain in the cuftody of the officers of the cuftoms until 
t! all charges are paid, and until the officers of the cuftoms, and 
“ tlic mailer or other officers of the {hip or veflel,' and all others 
44 employed in the prefervation of the (hip, {lull be reafonably 
« gratified for their affiftance and trouble, or good fecurity given 
“ for that purpofe, to the fatisfa&ion of the parties that arc to 
“ receive the fame : and if any disagreement fhall take place be- 
44 tween the perfons, whofe fliips or goods have been faved, and 
44 the officer of the cuftoms, touching the monies deferved by 
any of the perfons fo employed, it fliall be lawful for the com- 
minder of the (hip or vefltl fo faved, or the owner of the 
« goods, or the merchant interefted therein, and alfo for the of- 
44 fleer of the cuftoms, or his deputy, to nominate three of the 
44 neighbouring juftices of the peace, who (hall thereupon adjuft 
44 the quantum of the monies or gratuities to be paid to the feve. 
« ral perfons ading or being employed in the falvage of the faid 
44 {hipj veflel, or goods} and fuch adjuftments fhall be binding 
( ( U pon all parties, and {hall-be recoverable in an a&ion at law: 
44 and in cafe it fhall fo ‘happen, that no p'erfon {hall appear to 
44 make his claim to all or any of the goods that fliall be faVcd, 
44 that then the chief officer of the cuftoms of the neareft port 
44 ' to the place where the faid {hip or veflel was fo in diftrefs, 
“'fl^ll apply to three of the neareft juftices of the peace, who 
“ flyulJ put him or feme other refponfible perfon in poffeffion of 
< 12 44 the 
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*t the faid goods, fuch jaftices taking an account in writing of ? 
«. the f iid goods, to be figncd by tKe faid officer of the cuftoms: 

« ami if the faid goods (hall not be legally cl limed within the 
“ fpace of twelve months next enfuing, by the rightful owner 
i( thereof, then public fale fliall be made thereof, and if perifli- 
“ able goods, forthwith to be fold, and after all charges deduced, 

*f the refiduc of the monies arifing from fuch fale, with a fair 
“ and juft account of the whole, (hairbe tian r mhted to herma- 
u jelly’s Exchequer, there to remain for the benefit of the right- 
* f ful owner, when appearing, who, upon an affidavit, or other 
“ prpof made of his or their right or property thereto, to the fa- 
«* tisfa&ion of one of the barons of the coif of the Exche- 
u quer, {hall upon his order, receive the fame out of the 
4f Exchequer # . 



The ftatute then goes pn tQ declare, that any other perfons, j, 
than thofe mentioned in the preceding clatife, endeavouring to 
enter fuch (hip or veflel without the permiffion of the fuperior 
officer of the ffiip, or of the officer of the cuftoms, tfc. or mo* 
lefting or hindering them in the prefervation of the fliip, or 
defacing the marks of the goods on board of fuch fliip, (hall 
make double fatisfa&ion to the party grieved, or, on default " 
thereof, (hall be fent to the houfe of corre&ion for twelve 
c^leijaar months; grid that it ffiall be lawful for the officers of 
the (hip to repel by force peifons fo endeavouring to enter with¬ 
out leave. 


I( is alfo ena&ed, that if any goods, ftolen from fuch fliip, Se£t. 4, 

(hall be found on any perfon, they fliall be delivered up to the 

true owner 5 or, in default, fuch perfon (lull pay treble the 
« 

value. 


(<i) The court of King’s Bench ln'e lately f-und themfeives under the nrcrflity of 
drclaring ihat this plaufe of the flatutc, referring th- Cjuai.rutn of liam.ge to the a*ard 
of three jufticet of the prace, only app ies to cjIVi, where application is made, by or on 
behalf of the commander or any veflei in diftiefs to cctain public officers, anJ * here 
the filvage is made through them and others empl^yrd by them. But it has omitted 
to provide for the cafe of perfons employed in the (image by the ov’ucr* or their fei- 
cants, where refort has not been had to the public officers. And the fubfequent .fe- 
tute of »6 Geo. «• ch. 19. applies to the cafe of perfons volunteeiing their alliila- cc 
to fave the propcity, under no employment or requifition whatever, e ther by the 
owaer: or public officcts. Baling v. Day, 8 Ectl's R. 57. 
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The next fe&ion declares, that any perfon, boring holes in a 
{hip in diftrefs, or dealing a pump belonging thereto, (hall be 
guilty of felony, without benefit of clergy. 


This a& was made perpetual by the 4 Geo . 1. c . 125 and as 
far as relates to our prefent fubjedl, we can collect, that in 
cafes of wreck, the rate of falvagc is not fixed, but mud be 
reafonabl ?, that is, it mud be a fuflicient recompence to thofe, who 
have encountered dangers for the prefervation of ihe (hip and 
cargo, regard at the fame time being had to the circum- 
ftance 3 of the owner of the property faved : and what (hall be 
a fuflicient recompence is to be appertained by three julticcs of 
the peace. 


Notwithdanding this falutary law had paffed, the enormi¬ 
ties complained of by the flatute of queen Anne dill continued, 
to the difgracc of humanity, and a civilized people j upon 
which the legifiature were again obliged to interpofe by a 
fubfequtnt datute, which I fhould perhaps not have mentioned. 
Gee. IT. had it not contained feme additional regulations refpe&ing 
«• * 9 - falvage. 


S«£t. t. The datute ordains, that perfons convi&ed of dealing goods 
from a (hip wrecked, or in didrefs, or of obdru£ting the efcape 
of any perfon from a wreck, or of putting* out falfe lights to 
lead fnch (hip into danger, fhajl fuller as felons without benefit 
Sea. ti of clergy. But where goods of fmall value (hall be dolen, with. 

out any circumdances of cruelty, the offender may be indicted 
for petty larceny. Judices of the peace, upon information of 
** ihipwrecked goods being dolen or concealed, are empowered to 
iffuc fearch warrants; and the perfons in whofe cudody they 
may be found, refufing to deliver them on demand, or to give 
« fatisfa&oty account how they became poffeffed thereof, (hall 
be committed to the common gaol for fix months, or until 
M 4- payment of the treble value of fuch goods. Goods offered to 
fale, fufpected of being ihipwrecked, are to be dopped 5 and 
notice (hall be immediately given to a judice of the peace, and 
if the perfon offering the fame to fale cannot make out the pro¬ 
perty to be lawfully in him, the goods (hall be returned to the 
owner, upon a reafcnoble rewardjorfucbfeizure {to be afeertained 
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iy the juflice): and the offender (hall be committed to the com¬ 
mon gaol for fix months, or until payment of the treble value o^ 
the faid goods* 


CH Af. 
VIII. 



And be it further etiafted, ,c that ih cafe any perfon or per- hfl. s* 

44 Tons, not employed by the mafter, mariners, orowners ? or 
<* other perfons lawfully authorized, in the falvage of any (hip or 
44 veffel, or the cargo or provifion thereof, (hall, in the abfence 

of the perfons fo employed and authorized, fare any fuch (hip 
44 veffel, goods, or effefts, and caufe the fame to be carried for 
“ the benefit of the owners or proprietors, into port, or to any 
4 ‘ near adjoining cuftom houfe, or other place of fafe cuftody, 

44 immediately giving notice thereof to fome juflice of the peace* 

“ magiftrate, or cuftom-houfe or e*cife officer, or (hall difeo- 
44 ver to fuch magiftrate, or officer, where any fuch goods or 
44 effefts, are wrongfully bought, fold, or concealed, then fuch 
44 perfon or perfons Jball be entitled to a reafonable reward for fucb 
44 fervices , to be paid by the mafters or owners of fuch veffels 
** or goods, and to be adjufted in cafe of difagreement about 
44 the quantum, in like manner as the falvage is to be ad- 
** jufted and paid, by virtue of a ftatute made in the lath VZiefufM' 
44 of queen Anne” 

44 And be it further cnafted, that for the better afeertaining So g Ct 
44 the falvage to be paid in purfuance of the prefent aft, and the 
44 aft before mentioned, and for the more effeftual putting the 
** faid aft into execution, the juflice of the peace, mayor, bailiff 
44 colleftor of the cuftoms, or chief conftable, who (hall be 
“ neareft to the place where any (hip, goods, or efiefts, lhall be 
9 ftranded or caft away, (hall forthwith give publick notice for 
« a meeting to be held as foon as poffible of the (heriff or hie 
44 deputy, the juftices of the peace, mayors, or o:her chief ma» 

44 giftrates of towns corporate, coroners, or commiffioners of 
4C the land tax, or any five or more of them, who are hereby cm# 

44 powered and required to give aid in the execution of this and 
41 the faid former aft, and to employ proper perfons for the fa- 
44 ving of (hips in diftrefs, and fuch (hips, veffels, and effefts, 04 
44 (hall be ftranded, or caft away; and alfo to examine perfone * 

4t upon oath, touching or concerning the fame, or the falvage 
** thereof, and to adjuft the quantum of fuch falvage, and diftri* 

41 butc 
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11 bute the fame among the perfons concerned in fact falvage, in 
u cafe of difagreement among the partied, or the faid perfons j 
w that every fuch magiftrate, &c, attending and a&ing at. 

fuch meeting, (hall be paid four (hillings a day for his ex- 
“ pences in fuch attendance out of the goods and effe&s fayed 
•i by their care or diic&ion.” 

41 Provided, always, that if the charges and rewards for falvage, 
u direded to be paid by the former ftatute, and by this ad, 
“ (hall not be fully paid, or fufficient fecurity given for the fame, 
“ within forty days next after the faid fervices performed, then 
41 it (hall be lawful for the officer of the cuftoms concerned in 
44 fuch falvage, to borrow^ or raife fo much money as (hall be 
44 fufficientto fatisfy and pay fuch charges and rewards, or any 
“ part thereof, then remaining unpaid, or not fecured as afore. 

“ faid, by or upon one or more bill or bills of fale, under his 
11 hand and feal, of the (hip or veffel, or cargo faved, or fuch 
44 part thereof as (hall be fufficient, redeemable upon payment 
“ of the principal fum borrowed, and intcreit for the fame, at 
44 the rate of 4 per cent, per annum!* 

The acl alfo declares, that the commiflioners of the land-tax, 
the deputy-ffieiiff, die coroner, and the officers of excifein each 
county, (hall be the proper officers for putting thefe a£ls in exe¬ 
cution, together with thofe perfons refpedlivdy named in the 
3$ of queen Anne. In the Cinque Ports, however, the execu¬ 
tion of thefe a£ts is entruftedto the lord warden of the Cinque 
Ports, the lieutenant of Dover Cattle, the deputy warden of the 
Cinque Ports, the judge official and counmiflhry of the court 
of Admiralty of the Cinque Ports, two ancient towns, and 
the members thereof, and to all and every other perfon and 
perfons appointed, or to be appointed by the lord warden of the 
Cinque Ports. 

The ftatute proceeds to fay, that perfons convifted of affault- 
ing any magiftrate or officer, when in the exercife of his duty 
refpefting the prefervation of any (hip, veffel, goods, or effects, 
(hall be tranfported for feven years; and the juflices, in the ab- 
fecce of the (heriff, may take a fufficient force with $hem to re- 
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prefs violence. It dire&8 in'the laft .place, that the officer of c p * 
the cuftoms who (hall a £ in preferving any (hip or veflel in dif-' v — 
trefs, or the cargo thereof, (hall caufe all perfons belonging to Se&. 15. 
the faid (hip or veffel, and others who can give any account 
thereof, or of the cargo thereof, to be examined upon oath be¬ 
fore fome juftice of the peace, as to the name or description of 
the faid (hip or veffel, and the names of the mafter, commander, 
or chief officer, and owners thereof, and of the owners of the 
faid cargo, and of the ports or places from or to which the faid 
(hip or veffel was bound, and the occafion of the faid (hip’s dif- 
trefs; which examination the juftices are to take down in 
writing, and they (hall deliver a true copy thereof, together with 
a copy of the account of the goods to the officer of the ouftoms^ 
who (hall tranfmit the fame to the Secretary of the Admiralty 
for the time being, that he may publifh the fame, or fo much 
thereof in the London Gazette, as (hall be neceffiry for the in¬ 
formation of perfons interefied therein. This aft is not to ex- «eft. , 8t 
tend to Scotland . 


Thus anxioufly has the legiflaturc provided for the preserva¬ 
tion of property wrqjked, thereby diminifhing thofe calamities 
which muft unavoidably happen to all concerned in foreign com¬ 
merce ; and with no lefs anxiety and wifdom, it has appointed 
certain magiftrates* to afeertain what (hall be a Sufficient allow¬ 
ance for the Salvage of a (hip or goods in cafes of wreck. The. 
neceflity of leaving the quantum to the arbitration of proper per- 
fens, to be decided according to the circumftances'of each cafe, 
is obvious ; becaufe it is impoffible to fuppofe two inftance 3 of 
fuch a calamity fo Similar to each other, that the trouble, danger, 
and expence of both (hall be exaftly equal. It would be con¬ 
trary, therefore, to the firft principles of juftice to decide, that 
the fame fuin fliould be the allowance, or recompence for every 
pqffible cafe of falva'ge. For inftance, if a (hip be found adrift 
at fea, having been abandoned by the mafter and crew, it feems 
reafonable, that the allowance for falvage (hould be greater than 
in a cafe where a man merely picks up goods c.ift upoji the 
ihore, and carries thereto a place of Security. Thus much for 
Salvage in cafe of a wreck. 



9 u ,0F SAliVAGE. 

CHAP. We hare formerly feen, that when the fliips or goods of 
,1 Britijb fubjefls were retaken from an enemy, the original owner 

P*94* WaS cn *^ c< ^ by the marine law, to have them reftored, upon 
paying to the rccaptors a reafonable falvage, provided the recap¬ 
ture 4 was before condemnation. It was alfo obferved, that 
the ftatute law had extended the right of the original owner; 
fo that he was entitled to have his (hip and goods reftored 
to him, whether they were retaken after condemnation or be¬ 
fore, however diftant the time of recapture might he from 
that of the original taking. The ftatutes have alfo fixed the 
precife rate of falvage, which the recaptors (hall be entitled to 
demand. 

By the T3 Geo . II. ch. 4. and 29 Geo . II. ch. 34. Parliament 
fixed and afeeruined the rate of falvage, in cafe of a recapture, 
proportioning the amount of the reward to the length of time 
the (hip or goods had been in the pofleflion of the enemy, be¬ 
cause'the longer they remained in the hands of the enemy, fo 
much the lefs was the hope of recovery. At the fame time, 
however, thofe ftatutes fixed a boundary, beyond which the al¬ 
lowance (hould not pafs; namely, that in no cafe whatever, 
fhould the recaptors be entitled to more than a moiety of the 
property refeued from the enemy. 

But the ftatutes 33 Geo. 3. ch. 66 . f. 42. and 43 Geo. 3. ch. 160, 
f. 39. (which feftion fee ante, p. 95.) has deftroyed that pro¬ 
portion, and has afeertained the rate in all cafes, however long 
the fhip has been in the enemy’s pofleflion, to be one eighth, if 
the recapture has been made by any of his majefty’s (hips, and 
one fixth, if made by a privateer or other (hip. 

Beiwei Lex It i* faid in the ftatute, that the falvage fhall be a proportion 
147. 0 f t } ie ftjjpg and goods fo reftored: but a writer upon mercan¬ 
tile law obferves, that the wearing apparel of the mafter and 
feamen are always excepted from the allowance of falvage. 

The ftatute has alfo faid, it muft be an eighth, or a fixth, £sV, 
Bnwcf of the true value. Now the valuation of a (hip, in order to afeer- 
147. * tam Ac rate of falvage, may be determined by the policy of 

infurance. 
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infurance, if there is ho reafon to fufpe& (he is undervalued 5 CHAP, 
and the fame rule may be obferved as to goods where there ire . v ^ 1 *. j 
policies upon them. If that, however, ftiould not be the cafe, 
the fa 1 vers have a right to infill upon proof of tKe real value 
which may be done by the merchant’s invoices, and they mull: 
be paid for accordingly. 

The only quedion then is, how far the infurers are afle&ed 
by this allowance of falvage. By their own contract they ex- 
prefsly agree to indemnify the infured again It fuch charges: 

" And in cafe of arty lofs or misfortune, it {halt be lawful for y . ie ^ . 
“ the allured, their factors, fervants, and alligns, to fue, labour, Append!*, 
“ and travel for, in and about the defence, fafeguard, and re- Nt># a * 

(< covery of the faid goods and merchandizes, and (hip, &c. 

“ or any part thereof, without prejudice to this infurance $ 

C( to the charges whereof we the affurers will contribute, 

*' each one according to the rate or quantity of his fum hereto 
“ allured.” 


In the cafe of Mitchell v. Edit (1 Term Reports, 608.) Mr. 
Juftice AJbhUrJl faid, it feemed to him, that the meaning of this 
claufe was, that till the allured have been informed of what has 
happened, and have had an opportunity of exercidng their own 
judgment, no a & done by the mailer (hall prejudice their right 
of abandonment. * 


In order to entitle the infured to recover the expenses of fal¬ 
vage, it is not necelTary to date them in the declaration, as a 
fpecial breach of the policy5 becaufe an infurance is againft all 
accidents, arid falvage is an immediate and necefiary confequence 
of feme of thofe dated in a policy. 

Thus in an a&ion on a policy of infurance, for infuring goods c«ey ▼. 
on the (hip A. the plaintiff declared, that the (hip fprung a leak, £g*’ R c ‘ re * 
and funk in the river, .whereby the goods were fpoiled: the evi- temp.H»rd- 
dence was, that many of the goods were fpoiled, but fome were w ‘ el “ , 3<>4 * 
faved. The quedion was. Whether the plaintiff might give in 
evidence, the expences of falvage, that not being particularly 
dated in the declaration, as * breach of the policy ? 


II 


Lord 
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Lord Hard’wicke.— " I think they may give it in evidence, for 
the infurance is againft all accidents. The accident laid in this 
declaration is, that the (hip funk in the river : it goes oh and 
fays, that by reafon thereof the goods were fpoiled. # fhat is the 
only fpecial damage laid; yet it is but the common cafe of a de¬ 
claration that lays a fpecial damage, where the plaintiff may give 
in' evidence any damage that is within his caufe of a&ion. It 
was objefted, that fuch a breach of the policy (hould be laid, 
that the infurer may have notice to defend it. Now it is fo in 
this cafe, for they have laid the accident, which is fufficient no¬ 
tice, becaufe it rauft of courfe follow, that fome damage did’ 
happen.” 


But although the infured may recover from the infurer the ex- 
pences of falvage; yet he (Kali only be entitled to an indemnity, 
and fhall not receive a double fatisfaQion f6r the fame lofs. 
Thus if the infurer {hould have paid to the infured the expences 
arifing from falvage; and afterwards, on account of fome parti¬ 
cular circumftancgs, the lofs (hould be repaired by fome unex¬ 
pected means, the infurer (hall (land in the place of the infured 
and receive the fum thus paid to atone for the lofs. 

Code * 19 " ^ wa3 ^ e ^ crm ^ ne ^ * n a ca ^ e before Lord Hardivicte in Chan- 

m Vef. 9g. eery. The king having granted general letters of reprifal on the 
Spaniards for the benefit of his fubje&s, in ,confideration of the 
Ioffes they fuflained by unjuft captures, the commiflioners would 
not fuffer the infurers to make claim to part of the prizes, but 
• the owners only ; although they were already fatisfied for their 
tofs by the infurers, who thereupon brought the prefent bill. 
The Lord Chancellor was of opinion, that the plaintiffs had the 
plaineft equity that could be. . The perfon originally fuftaining 
the lofs was the owner ; but after fatisfa&ion made to him, the 
infurer becomes the owner. No doubt, but from that time, as 
to the goods themfelves, if reftored in fpecie, or compenfation 
mjule for them, the infured (lands as a truftte for the infurer, 
in proportion for what he paid \ although the commiftioners did 
right in avoiding being entangled in accounts, and in adjufting 
'the proportion between them. Their commiflion was limited in 
time; they fee who was owner; nor was it material to them, to 
whom he affigned his intereft, as it was in effe& after fatisfa&ion 
made. 


Cafes, 
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Cafe?, however, mny, arid do frequently arlfe, where the fal- C H a p. 
▼age is fo high, the other expences are fo great, and the obje& , 

of the voyage is fo far defeated, that the infured is allowed by 
the laws of *11 trading nations, to abandon his intereft in the pro¬ 
perty faved to the infurer, and to call upon him to contribute 
as if a total lofs had a&ually happened. What circumftancea 
{hall be deemed fuilicient tojuftify the allured in making fuch an 
abandonment, will be the fubieft of the following chapter. 



( * 9 * ) 

CHAPTER the NINTH. 
Of Abandonment. 



Chap. 4. 
f. X09. 
Fothiex’a 
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Contrat 
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vf U«. 14* 

ft. 47 - 
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W i hare formerly feen, that the infured, before he can de¬ 
mand a recompenfe from the underwriter for a total lofs, 
mud cede or abandon to him his right to all the property that 
may chance to be recovered from (hipwreck, capture, or any 
other peri 1 , dated in the policy. It has alfo been obferved, and 
from the preceding fentenceit is obvious, that when we fpcakof 
a total lofs, with refpe& to infurances, we do not always mean, 
that the thing infured is abfolutely loft and deftroyed : but 
that, by fome of the ufual perils, it is become of fo little value, as 
to entitle the infured to call upon the underwriter to accept 
of what is faved, anil to pay the full amount of his infurance, 
as if a total lofs had a&ually happen^. Indeed, the word 
abandonment conveys the idea, that the whole property is not 
loft ; for it is impoflible to cede or abandon that which does not 
exift. When the underwriter has difeharged his infurance, and 
the abandonment is made, he Hands in the place of the infured, 
and is entitled to all the advantages refulting from that fituation. 

From what has been faid then, it appears that abandonment 
dates its origin from the period at which the contra& of infu¬ 
rance was itfelf introduced$ becaufe infurance being a contract 
of indemnity, the infured can recover no more than the amount 
of the lofs a&ually fuftained : but if he were allowed to recover 
for a total lofs, and might alfo retain the property faved, be 
would be a con Gderable gainer, which the law will not allow. 
Accordingly we find, that the dottrine of abandonment has ob¬ 
tained a place in the laws of all the maritime nations in the 
world, where infurance has been known > and in all thofe laws 
the definition of it is the fame, namely, that when any goods or 
(hips that are infured, happen to be loft, taken, or fpoiled, the 
infured is obliged to abandon fuch goods or (hips for the benefit 
of the infurers, before he can demand any fatisfa&ion from them. 
In this refpeft alfo, they feem to be agreed, that when an aban¬ 
donment is made, it muft be a total, not a partial one * that is, 
one part of the property infured (haU not be retained, and the 
other part abandoned 3 a regulation certainly founded in juft ice. 

The 
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The propriety and juftice of abandoning in. certain cafes to 
the infurers being’ apparent it will be proper to confider in what 
cafes, and under what circumftances, the infurcd is entitled to 
exercife this power: for though in all cafes the infured has a. 
right to fay, he will not abandon \ yet he cannot at his pleafure » Burr. 637. 
harafs the infurer, by faying he will abandon, and thereby turn 
that, which, in its oWh nature, was only a partial, into a total 
lofs. 


In queftions of this nature, the opinion of learned foreigner# 
mull always have weight: becaufe they are not queftions of, 
pofitive regulation, or municipal law : but of general and exten- 
five import: not confined to any particular ftate, but founded 
on the great principles of reafon, juftice, and univerfal law. 

The learned Roccus, who has accurately examined the works of Roccut, 
thofe writers that went before him, and who, after dating their Nb * 5 °* 
various opinions, forms his own conclufiona, has hot been filent 
upon this occafion. He puts this qiieftion ; “ Afiecurator, qui 
“ jam folvit xftimationem mercium deperditarum, fi poftea 
“ di&se merces appareant et recuperatae fin£ an poffit cogere 
“ dominum ad accipiendas illas, et ad reddendam fibi seftiraa- 
«tionem, quam debit :** He anfwers, “ Diftingue; aut mer- 
“ ces, vel aliqua par^ ipfarum appareant, et reftitui pofllnt, 

“ ante folutionem aeftimationis, et tunc tenetur dominus mer- 
“ cium illas reciperc, et pro ilia parte mercium apparentium, 

“ liberabitur afiecurator, nam qui tenetur ad certain quantitatem 
“ refpe&u certae fpeciei, dando illam, liberatur, et ctiam, quia 
“ contrattus aflecurationis eft conditfonalis, fcilicet fi merces 
“ deperdantur; non autem dicuntur deperditse, fi poftea repe- 
« riantur. Verum fi merces non appareant in ilia priftini boni • 

« tate, aliter fit aeftimatio, non in totum, fed prout tunc valent. 

“ Aut vero poft foiutam seftimationem ab aflecuratore compa- 
« reant merces, et tunc eft in ele&ione mercium aflecurati vel 
“ recipere merces, vel retinere pretium.” 

And although a fubfequent paflage in the fame author may 
ieem to contradidl that juft recited ; yet when attended to, they 
are both/perfe&ly confident. He fays, “ fufficit femel extitifle R«ccug, 
“ conditioncm ad benefieium aflecurati de amiflione nav s, etiam N bb * 
“ quod poftea fequtre^ur recupiratlo ; nam per talem recupe- -■ 

« rationem npn potent prsejudicari aflecurato. ,, 

R. 


From 
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chap. From this paflagc it may be inferred, thata'total lofs having 
>. once happened, .it muft always continue fo. But it mud be 
%, ? . un( jerdood, with reference to tlie context, and other parts of 
the work, from whicii it appears, that in order to entitle the 
infurcd to recover as for a total lofs,, it mud continue total, at 
the time when the offer of abandonment is made, at the time 
of the a£tion brought, or at the time of, the payment of the 
money. 


• In a French treatife, called Lc Guidon , it is faid, that the in- 
fured may abandon to the underwriter, and call upon him fo7 
a total lofs, if the damage exceed half the value of the thing 5 
or if the voyage be lod, or fo interrupted, that the purfuit of it 
is not worth the freight. 


Ord few The fame idea, with refpeft to the circumdances which will 
34 Om of judify an abandonment, feems to prevail in almod all the foreign 

ki.b. O.d. .. 

of Rot. ordinances. 

2 Mjcens. . 


• But in no country have the principles of abandonment been 
more accurately defined than in England: and it mud be re¬ 
membered, that the decifioils, from which the following prin¬ 
ciples are felefted, are of the greated authority ; that they are 
not merely the opinions of private fpecuiative men, but the 
folcmn and deliberate judgment of the gn«V£ and learned jtidges 
of the Englijh courts ; judgments formed after mature delibe¬ 
ration and ferious argument; eftablifhed upon the folid and 
permanent bafis of reafon and good fenfe. 


From thofe decifions we may collet, that the right to aban- ■ 
don mud arife upon the obje& of the infured being fo far de¬ 
feated that it is not worth his while fo purfue it: fuch a lofs as 
2 B'irr. is equally inconvenient to him, as if it had been total.. For in- 
dance, if the voyage be abfolutely lod, or not worth purfuing; 
if the falvage be very high ,fuppofea half s if further expcnce be 
neceflary; if the infurer will not engage at all events to bear 
c \ f that expcnce, though it Ihould exceed the value, or fail of fuc- 
ccfs: under thefe, and many other like circumdances - , the in¬ 
fured may difentangle himfelf, and abandon, notwithftanding 
there has been a recapture. 
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It is evident,* th*t there may be circumftances in which, it chap. 
would be contrary to every principle of juftice to fuffer the , * , 

in fur ed to abandon } for a (hip might be taken, and efcape im- z Burr. 697, 
mediately; which would be no hindrance at all to the voyage: . 

or (lie might be taken and inftantJy ranfomed, which would 
amount only to a partial lofs ; in which cafe the infured (hall 
not be allowed to demand a recompence, for a total lofs. 

It is alfo material to obferve, that the right to abandon mull Burr ’ ,ar ** 
depend upon the nature of the cafe at the time of the a£lion 
brought, or at the time of the offdr to abandon : a determination 
founded, as I have f.iid before, on the nature of the contract 
between the parties ; becaufean infurer ought never to pay lefs, 
upon a contra& of indemnity, than the value of the lofs ; and 
the infured ought never to gain more. 

From what has been faid, it will appear fufliciently evident, iTermRep. 
that the owner cannot abandon, un.lefs at fome period or other ,9 *' 
of the voyage there has been a cotal lofs: and therefore, if 
neither the thing infured, nor the voyage be. loft, and the da¬ 
mage fuftained (hall be found, upon computation, not to amount 
to a moiety of the value, the owner (hall not he allowed to 
abandon. 

Thefe principles are fully illuftrated and confirmed by the 
judgments given inuhe following cafes. 

The defendant had infured the fliip Succcfs from London to rriir’e*- 
Berntudas , and fo to Carolina ; the (hip was taken by a Spanifi 
privateer, and afterwards retaken by an linglijh privateer, and '74 1 - 
carried into Brjlon in Neiv England, where, no psrfon appear- 3 ‘ 1 
ing to give fecurity, or to anfwer the moiety the recaptors 
were entitled to for falvage, (lie was condemned and fold in the 
court of Admiralty there: the recaptors had their moiety, 
and the overplus mono* remained in the hands of the officers of 
that court. An aflion upon the policy was brought at law 
by the defendant here, who obtained a verdict againft the now 
plaintiff. 

• 

The plaintiff brought a bill, fugged ing the capture to be 
fraudulent, and done defigpedly by the captain; and now moved 
for an injunction to ft ay the proceedings at law. 

& 2 


It 
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It was contended for the plaintiff, that thd\igh the capture 
might not- be fraudulent, yet the defendant ought not to recover 
more on the policy tlian a moiety of the lofs, as the aft of the 
13 Geo . 2. c . 4./ (8. gives the thing fared to the owner, and 
he is entitled to receive it frohi the officers of the Admiralty: 
and that the plaintiff ought to be obliged to pay no more than 
the lofs aflually fuffaancd, which cannot be afcertained till after 
the defendant (hall have received the part that might have come 
to him upon the falvage. 

The defendant »n his anfwer had fworn, that he had offered, 
and was now willing to relinquiffi his intereft to the plaintiffs in 
the benefit of the filvage, and would give them a letter of attor¬ 
ney for that'purpofe to receive it. 

Lord Chancellor Hardwicke. —« There is no ground for an 
injunftion in this cafe ; here there was an agreement to go to 
trial in one of thefe aftions which had been brought, and to be 
bound by the event of that: at the time of the trial, they knew 
that the (hip was retaken, and the manner of the capture. The 
quantum of the damage and lofs fuftaineu is the only thing now 
to be difputed; for it is impoffiblc to carry on trade with¬ 
out infuring, efpecially in time of war. Therefore regard muff 
be had to the infured, as well as to the infurer ; ( and whe/e 
there is no admiffion in the anfwer of any kind of fraud, though 
various pretences of that fort may be fet up by the bill, they are 
not to be regarded. The queftion then arifes on the ftatute of 
13 Gee/. 2. with regard to the falvage. It has been faid, there 
ought to be only half the lofs recovered on the policy; and as 
to that, the aft has made great alteration in the law of nations 
with refpeft to recaptures. The carrying a (hip infra frafidia 
lojlium , or fipernoftaverit with the enemy, makes it the prize of 
the perfon retaking it, as if it had been originally the (hip of the 
enemy : but by the aft the recaption is *he revefting of the pro¬ 
perty of the owner. If there is a falvage, that muff be dedufted 
out of the money recovered by the policy $ but if none has come 
to the hands of the plaintiff in the aftion, the jury cannot take 
notice of it. The (hip was condemned and fold, becaufe the mo- 
xu*y was not paid, or fecured to be paid by the owners. It 
i* uncertain whether the defendant will receive any thing or 
not: and if any thing be recovered, he muff have an allow- 

$ . ance 
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ance for his cxpcnces in recovering. Therefore I take it, when c H A p « 
he is willing to relinquifh his intereft in the falvage, he ought to * X ’ , 

recover the whole money infured. It would be mifehievous if 
it were otherwife, for then upon a recapture a man would be in 
a worfe fituation than if the (hip were totally loft. 5 * Injun&ion 
was denied. 

But the firft cafe to be found in our books, in which the 
do&rine of abandonment was fully gone into,, in which its 
principles were fettled, and applied to the particular eircum. 
ftances then before the court, was the cafe of Gofs and another 
againll Withers, 

It was a fpeeial cafe from the fittings in London, upon two Cof* and 
actions, on two diftinft policies of infurance; one upon a wIik!s* 
fhip, and the other upon the loading. a 


The former was an infurance on the David and Rebecca , at 
and from Newfoundland to her port of difeharge in Portugal or 
Spain, without the Sir eights, or England , to commence from the 
time of her beginning to load at Newfoundland , for either of the 
above named places; and to continue till fhe fhould be ar¬ 
rived at her faid port of difeharge, and there moored 24 hours 
at anchor in fafety. The (hip was, by agreement, to bp valued 
at the fum fubferibed, without further account. The infurance 
was to be at ten guineas per cent ..• and in cafe of lofs to abate 
two per cent : and in cafe of average lofs not exceeding 5/. per 
cent, to allow nothing towards fuch lofs. And if the veflel wa 8 
difeharged without the Sir eights, excepting the Bay of Bifcay, 
two guineas per cent . were to be returned: and if fhe failrd with 
convoy and arrived, two guineas more per cent . were to be re¬ 
turned. The plaintiffs declared upon a total lofs, by capture by 
the French . 


The policy, declared upon in the other a£ion, was an infur¬ 
ance upon any kind of lawful goods and merchandizes, loaden 
or to be loaden on board the aforefaid fhip; and this policy for 
7/. 7/. infured •jo). The declaration alleged, that divers 
quantities of fifh and other lawful merchandizes, to the value 
of the money infured, were put on board, to be carried from 
Newfoundland to her port of deftination, and fo continued 
(except fuch as were thrown overboard as is after mentioned) 

* 3 till 



OF ABANDONMENT. 


198 


till the lofs of the fhip and goods. The declarat'on then avers, 
that a part of the faid goods were necefiarily thrown overboard 
in a ftorm, to preferve the fliip and the reft of the cargo ; after 
which jetfon, thfe fhip and the remainder of the goods were 
taken by the French, 

The cafe ftates, that the fhip departed from her proper port* 
and was taken by the French on the' 23d of December 1756: and 
that the mafter, mates, and all the Tailors, except an apprentice 
and landman, were taken out and carried to France. That the 
(hip remained in the hands of the enemy eight Jays, and was 
then retaken by a BritiJJj privateer, and brought in on the 18lh 
of January to Milford- Haven, and that immediate notice was 
given by the infured to the infurer, with an offer to abandon the 
fhip to their care. It wasaifo proved at the trial, that before the 
taking by the enemy, a violent ftorm arofe at fea, which firft 
fepa rated the fliip from htr convoy, and afterwards disabled her 
fo far as to render her incapable of proceeding on her deflined 
voyage without going into. port to refit. It was alfo proved, 
that part of the cargo was thrown overboard in the ftorm : and 
the reft of it was fpoiled while the fliip lay at Milford-Huven, 
after the offer to abandon, and before fhc could be refitted : and 
the infured proved their intereft in the fliip and cargo, to the 
value infured. 

* 

Several queftions arifing upon the trial of the firft of thefe 
caufes it was agreed, that the jury fliould bring in their verdi£s 
in both caufcs, for the plaintiffs, as for a total lofs ; fubje&> 
however, to the opinion of the court on the following queftious, 
viz, 

I ft, Whether this capture of the fhip by the enemy, was 
of was not fuch a lofs, as that the infurers became liable 
thereby ? 

2dly, Whether, under the feveral circumfiances of this cafe, 
the irfuredhad or had not a right to abandon the (hip to the in¬ 
surers, after (he was carried into AiiIf ord-Haven ? 

After two arguments, the Court decided unanimoully in favour 
of the plaintiffs ; and in the opinion then delivered by Lord 
Idansjieid, all the law upon this fubje& was fully difeuffed. It 

will 
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will not be ne^eflary, however, to ft ate in this pjace what fell' c Iv 
from his Iordfhip upon the firft of thcfe queftions, thus fubmitted . _ _ 1 . 
to the opinion of the Court; becaufe that was very copiouily Vide ante 


treated of in a former chapter, in which it was (hewn, that 
whether property was or was not transferred to the enemy by a 
capture, and abfolutely loft to the original owner, it could no 
way affe£l the,contract entered into between an infurer and in- 
fured. It will be fufficient then to follow his lordlhip in the fe- 
cond part of his argument. 


P . ss.. 


Lord Mansfield —‘The (ingle queftion, therefore, upon which 
this cafe turns, is, whether the infured had, under all the circum- 
ftances, an ele&ion to abandon, on the 18th of January 1757 ? 
The lofs and <ii lability were in their nature total, at the time they 
happened. During eight days,’the plaintiff was certainly enti¬ 
tled to be paid by the infurer, as for a total lofs; and in cafe of 
a recapture, the infurer* would have flood in his place. The 
fubfequent recapture is, at belt, a faving only of a funl! part: 
half the value tnuji be paid fir filvage. The difability to purlue 
the voyage ftill continued. The mailer and mariners were pri- 
foners.. The charter-party was diffolved. The freight (except 
in proportion to the goods faved) was loft. The (hip was ne- 
ceffarily brought into an Englifi port. What could be faved, 
might not be worth the expenee neceffarily attending it; which 
is proved by the plaintiff's offer to abandon. The fubfequ<*nt 
title to reftitution, arifing from the recapture, at a great expenee, 
the (hip too being difablcd from purfuing her voyage, cannot 
take away a right vefted in .the inlured at the time of the cap¬ 
ture. But becaufe he cannot recover more than he has differed, 
he muff abandon what may be faved. I cannot find a (ingle 
book, ancient or modern, which does not fay, that in cafe of a 
(hip being taken, the infured may demand as fora toial lofs, and 
abandon. What proves the propofition mod ftrongly is, that by 
the general law, he may abandon in the cafe merely of an arreft, 
or an embargo, by a prince not an enemy. Pofitive regulations 
in different countries have fixecl a precife time before the infured 
ihould be at liberty to abandon in that cafe. The fixing a pre¬ 
cife time proves the general principle. Every argument holds 
llronger in the cafe of the other policy with regard to the goods. 
The cargo was in its nature perilhable, deftined from Newfound- 
land to Spain or Portugal: and the voyage was as abfolutely de¬ 
ft 4 .feated, 


Vidctheflat. 
13 CJee. II. 
c 4. f. iS. 
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by 33 C,eo. 
HI. c. 66. 
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CHAP, fated, as if the (hip had been wrecked, and a third or fourth of 
„ 1X ‘ , die goods faved. 

" No capture by the enemy can be fo total a lofs, as to leave 
no pofiibility of a recovery. If the owner himfclf (hould retake 
fit any time, he will be entitled ; and by the late a£l of patlia- 
mept, if an Englijb (hip retake at any time, before condemnation 
or after, the owner is entitled to reftitution upon dated falvage. 
This chance does not fufpend the demand, for a total lofs, upon 
the infurer: but juftice is done, by putting him in the place of 
the infuied, in cafe of a recapture. In queftionsupon policies, 
the nature of the comra£, as an indemnity, and nothing clfe, is 
always liberally conGdered. There might be circumllances, 
uuder which a capture would be but a fmall temporary hindrance 
to the voyage; perhaps none at all: as if a (hip were taken, and, 
in a day or two, efcaped entire, and purfued her voyage. There 
are circumilances, under which it would be deemed an average 
lofs: if a (hip taken be immediately ranfomed, and purfue her 
Voyage, there the money paid is an average lofs. And in all 
cafes, the infured'may chufe not to abandon. In the fecond part 
of the u Ufages and Cuftoms of the Sea,” (a French book 
vide iat', tranflated into Fnglijh) a treatife is inserted called Le Guidon, in 
p-.* 94 - which, after mentioning the right to abandon upon a capture, 
he adds, or any other fuch difturbance as defeats the voyage ; 
or makes it not worth while, or worth the freight to purfue it j” 
I know that in late times the privilege of abandoning ha3 been 
reftrained, for fear of letting in frauds; and the merchant can¬ 
not ele&to turn that, which, at the time it happened, was in its 
nature but a partial, into a total lofs, by abandoning. But there 
is no danger of fraud in the prefent cafe. The lofs was total at 
the time it happened : it continued total, as to the deftrudtion of 
the voyage. A recovery of any thing could only be had, by pay¬ 
ing more than half the value, including the cofts. What could 
be faved of the goods, might not be worth the freight for fo much 
of the voyage as they had gone, when they were taken. The 
cargo, from its nature, muft have been fold, where it was brought 
in. The lofs, as to the (hip, could net be eftimated; nor the 
falvage of half be fixed, by a better mcafure than a fale. In fuch 
a cafe, there is no colour to fay, that the infured might not dif- 
cntangle himfelf from unprofitable trouble and further expcnce, 
and leave the infurer to fare what he could. It might as reafon- 

ably 
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ably be argued, that if a' (hip funk were weighed 1 up again at CHAP, 
great expence, the crew having perilhed, the infured could not ( JX * 
abandon, 'nor the infurer be liable, becaufe the body of the (hip 
was faved. We are therefore of opinion, that the lofs was total 
by the capture, and the right which the owner had, after the 
voyage was defeated, to obtain reditution of the (hip and cargo, 
paying great falvage to the recaptor, might be abandoned to the 
infurers, after (he was brought into Milford-Haven** 

The principles laid down in this cafe have been ftri£tly ad¬ 
hered to in all fimilar cafes; and particularly in one, which it will 
be proper to mention in this place, before we come to the great 
caufeof Hamilton v. Merrdes , in which fome other principles re¬ 
lative to this fubjedl were eftabliflied. 

It was an aftion on a policy of infiirance, on the fhip the m;h« r.> 
Hope and her freight, from Montferrat to London • The plaintiff Fle ' cher » 
went for a total lofs: the defendant infilled, that he was only ° UB * ***' 
entitled to recover for an average lofs. The jury found a verdift 
for a total lofs ; and upon a motion for a new trial, the fads of 
the cafe appeared to be as follows : the (hip, when proceeding 
on her voyage, was captured on the 23d of May, by two Ameri¬ 
can privateers, who took the captain and all the crew, and part 
of the cargo, which confided of fugars, out of her. The rigging 
was alfo taken away. She was afterwards retaken, and carried 
into New-Tork , where the captain arrived on the 23d of June, 
and, taking pofTefiion of her, found that part of what had been 
left of the cargo was wa(hed overboard, that fifty-feven hogflieads 
of what remained were damaged, and that the (hip w 4 s leaky, 
and in fuch a date, that (he could not be repaired without un¬ 
loading her entirely. The owners had no dorehoufes at New - 
Tork , in which the fugars could have been put, while the (hip 
was repairing, nor any agent there to advife or dire£ the cap¬ 
tain. No failors were to be had. The only method he had of 
paying, the falvage, 'which amounted to the value of forty hogjbeads 
of fugar, was by fale of part of the cargo, or the (hip. The 
captain did not know of the infurance. If he had repaired the 
(hip, his experices would have exceeded the freight more than 
100/. There, was an embargo on all veflels at New-Tork till 
the 27th of December \ and by the dedination of his (hip, (he 
was to have arrived at London in July. Under thefe circum- 
ftances, he confulted with his friends at New Tork, and refolved 

upon 



aca 


OF ABANDONMENT. 


Chap, upon their opinion and his own,' to fell the fhip and cargo, as the 
t IX '- ; moft prudent ftep for the intereft of his employers. The cargo 
was accordingly fold and paid for. The (hip was alfo contraftcd 
for, but the perfon who had agreed to buy her, ran away, 'and 
the captain left her in a creek near Neiv-Tork , and returned to 
England , where he arrived in the February following, and gave 
the plaintiff notice of what had been done, which was the firft 
information he received of it, and the plaintiff immediately 
claimed as for a total lofs from the undewriters, and offered to 
abandon. Lord Mansfield told the jury, that if they were fatif- 
fied the captain had done what was be ft for the benefit of all 
concerned, they mud find as for a total lofs, which' they ac¬ 
cordingly did. 

Upon the motion for a new trial, the unanimous opinion of 
the Court was delivered by 

Lord Mansfield “ The great objeft in every branch of the 
law, but efpecially in mercantile law, is certainty, and that the 
grounds of decifioiv (hould be precifely known. I took great 
pains in delivering the opinion of the Court in the cafes of Gofs 
V. Withers , and Hamilton v. Mendes . I read both thofe cafes 
over laft night, and I think that from them, the whole law be¬ 
tween infurers and infured, as to the confequences of capture 
and recapture, may be collefted. Wherever a queftion of law 
arifes at nift prius , I propofe a cafe, or grant one, when afked for 
by the counfel, and I avoid as much as poflible blending fail and 
Vi4c poft. - law together, having feen thp inconvenience of it in Pole v. 

Fitzgerald . But on. the trial of this caufe, it did not appear to 
me, that there was any queftion of law, and no cafe was afked 
for. It was impoflible to afk for one, till the fafts were afeer- 
tained ; and when they, were, it would have been impoflible to 
ftate them in any way, which could have left a doubt on the 
law. It was not contended, that a capture fiecejfiarily amounts to 
a total lofs between infurer and infured; nor, on the other hand, 
that on a capture and recapture, there may not be a total lofs, 
though there remain fome material tangible part of the (hip and 
cargo. Neither was it contended, that the captain has an arbi¬ 
trary power, by his aft, to make the lofs, either partial or total* 
as he pleafes. A great deal has been faid about what the admi¬ 
ralty could, or would have done, in fuch a cafe, in order to f>ay 

ill* 
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the falvage. As to that, if no owner appeared^ they would con* CHAP, 
demn the whole ; but if they faw, from the (hip’s paperB, that , ! *‘ , 

there was one, they would not. If there were different claim¬ 
ants' of the (hip and cargo, they would leave it to them to fay,. 
what part (hould be fold, and if they differed in opinion, would 
order the fale of fuch part as would be attended with the fmalleft 
lofs. But all that is foreign to the prefent queftron, which is 
fingly this, whether the confequences of the capture were fuch 
as, notwithftanding the recapture, occafioned a total obftru&ion 
of the voyage, or only a partial one, as in the cafe of Hamilton v. 

Mendes In that cafe, and in Gofs v. Withers , great ftrefs was 
laid on the fituation of the fhip and cargo, at the time when the 
infured had notice, at the time of the offer to abandon, and at 
the time when the action was brought. No cafes fay, that the 
bare exigence of the hull of the (hip prevents the lofs being total. 

The rule is laid down, " that if the voyage be loft, or not worth 
“ purfuing, if the falvage be high, if farther ekpence be liccef- 
« fary, if the infurrr will not at nil events undertake to pay that 
“ expence, fcsV. the infured may abandon, notwithftanding a re- 
« capture.” Here, at the time of the capture, there were no 
hopes of a recovery; no friend’s (hip in fight; no means of re- 
(ifiance *, all the crew were taken out, and part of the cargo 5 
and the rigging alfo taken away. Afterwards the (hip was re¬ 
taken, and carried into New-Ycrk. When (lie was brought 
there, it ftilj continued a total lofs. . Neither the infurers, nor ' 
the infured, had any agent in the pbce. The court of Admiralty 
mult have proceeded fecundum aquum et bonum, and might have 
fold her for the benefit of thofe concerned. When the infured 
firft had notice, and offered to abandon, (which was when the 
captain came to England,) and when the adtion was brought, it 
was ftill a total lofs. The voyage was abandoned, the cargo 
(old, and the (hip left to be fold. The only anfwer the defend¬ 
ant makes, or can make to this is, that the lofs was total indeed; 
but that the captaih made it fo, by his improper condudt; for 
that on his taking poffefiion of the fhip, tKe lofs became partial, 
aftd that he ought to have purfued the voyage. But is this de¬ 
fence trup in fa£l ? The captain, when he came to New-York t 
had no exprefs order; but he had an implied authority, from 
both fides, to do what was fit and right to be done, as none of 
them had agents in the place : and whatever it was right for 
him to have done, if it had been his own (hip and cargo, the 

under- 
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underwriter mud 4mfwer for the confequences of, becanfe thi* 
it within his contract of indemnity. Suppofe there had been no 
infurance, what ought the captain to have done ? id. As to the 
cargo, according to the courfe of the voyage, the fbip fhould 
have arrived at London in July, On the capture, part had been 
taken out, fome was waited overboard, 57 hoglheads were da¬ 
maged, and the whole, from the leaking of the veffel, was in a 
perifhable date. There were no ftorehoufes ; nor could the (hip 
proceed in the date {he was in. The crew were gone, and an 
embargo was hid on till December. What, (hall a cargo, which 
was intended to arrive at London in July, be kept in a perifhable 
date at Neiv-Tork t in a 'leaky veffel, till December > adly, As to 
the fhip, it was certainly better to fell her, than to bring her, to 
London. There was no crew belonging to her; and (he had no 
cargo. Even if all the cargo had been left, the expences of re¬ 
pairs would have exceeded the freight. If (lie had been brought 
home, the experice of bringing her might have been more than 
what (he would have fold for in London. It has been faid, that 
the damage would ix>t have fallen on the underwriters; but the 
argument drawn from thence is a fallacy ; for that cireumftance 
goes to determine it to be the interelt of the infured to abandon 
the voyage. The point is, what did the owner fufF.r by the cap. 
ture; and it appears that he fuffered fo much, that it was not 
Worth while to purfue the voyage. The whole voyage was loft. 
As the captain did nor know of the infurance, he had no tempta¬ 
tion to give the turn of the fcale to one fide or the other. I 
left it to the jury to determine, whether what the captain had 
done was for the benefit of the concerned. If they had found 
“ that it •was f> in words, where would have been the queftion 
of law 

The Court therefore difeharged the rule for 2 new trial. 

It was neceffary to be very particular in flaring this cafe from 
the work of fuch an accurate reporter as Mr. Douglas , for two 
reafons: ift, Becaufe it is a determination, exactly conformable 
to that of Gofs v. Withers , recognizing and confirming the prin¬ 
ciples there laid down ; and adly, To relieve the Court from the 
obfervations made, on account of the above decifion. A cafe haft 
appeared in print, under the name of Milles v. Hayley t upon the 
fame policy, the fame fhip, and the fame voyage : but the author 

of 
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«ff the work, in which it appears, could not poflibly have been pTe- 
fent at the trial; and the fads mud have been milt ate d to him : 
or if prefent, he has not taken down the evidence with fuflicient 
accuracy. For he has not dated, that on the capture, part of 
the cargo, and aJfo the tigging, were taken away: that part of 
what had been left of the cargo was waihed overboard: that 57 
hogfheads of the fugar that remained, were damaged : that the 
(hip was leaky, and in fuch a date, that flie could not be repaired 
without unloading her entirely : that the falvage amounted to the 
value of 40 hogiheads of fugar: that the repairs would have ex¬ 
ceeded the freight by more than 100/.: and that the embargo 
was to continue till the 27th of December: .whereas the (hip 
ought to have arrived at London in the July precedin 7: all which 
circumltances are to be found in Mr. Dougins' s report: all of 
them are material to the decifion of the caufe, and upon all of 
them much ftrefs is laid by Lord Mansfield, in delivering the 
judgment of the Court. It was thought proper to note thefe dif¬ 
ferences 5 as nothing is fo ncceflary in all cafes, more efpecially 
in thofe of infurance, as the accurate and precife ftatemtnt of cir- 
cum dances. 

But although the do£trinc advanced in G»fs v. Withers t 
was fo very general and comprehenfive : yet it certainly is not to 
be confidered, as precluding the poflibility of an exception to the 
generality of the principle there edablifhed. 

Indeed, from the whole tenor of the Chief Juft ice's very 
learned argument upon that occafion, it is apparent, that he had 
at that very time an exception in his view : and from feme of the 
words he then ufed, it ufould almoll induce one to fuppofe, that 
his lordftiip had forefeen the very cafe, which a£tually came to 
be decided within a few years afterwards. 

It was a fpecial cafe referred at Guildhall , at the fittings there Ham i ton *. 
before Lord Mansfield , after Michaelmas term 1760, in an action Mcnt,c, » 
brought againd the dfefendant, as one of the infurers, upon a I|u 8. md 
policy of infurance from Virginia or Maryland to London , of a 
(hip called the Selby, and of goods and merchandize therein, un¬ 
til (he (hall have moored at anchor 24 hours in good fafety. The 
«afe dated for the opinion of the Court was as follows : 

That the (hip Selby, mentioned in the policy, being valued at 
i,2co/»; and the plaintiff haying intered therein, caufed the po¬ 
licy 
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licy in queftion to be made; and the fame was accordingly made/ 
in the name of John MackintoJJj , on behalf and for the ufe and 
benefit of the plaintiff,- and was fubfcribed by the defendant, as 
ftated, for r oo/. That the fhip was in good fafety at Virginia , 
where (he took on board 192 hoglheads of tobacco, to be deli¬ 
vered at London. That on the 28th day of March , (he departed, 
and fet fail from Virginia to London ; and on the 6th day of May 
following, as (he was failing and proceeding in her faid voyage, 
was taken by a French privateer called the Aurora of Bayonne . 
That at the time of the capture, the Selby had nin« men on board; 
and the captain of the faid privateer took out fix, befides the cap¬ 
tain, leaving only the mate and one man on board. That the 
French put a prize-mafler and feveral men on board the (hip 
Selby, to carry her to France. That as the French were carrying 
.her towards France , on the 23d day of the faid May , (he was re¬ 
taken off Bayonne , by an Engli/h man of war; and accordingly 
fent into Plymouth , where (he arrived the 6th day of June follow¬ 
ing. That the plaintiff, living at Hull, as foon as he was in¬ 
formed what had befallen his (hip, the Selby, wrote a letter on 
the 23d of June to his agent John Mackintojh, living in London , 
to acquaint the defendant, “ that the plaintiff did from- thence 
« abandon to him his in ter eft in the faid (hip, a« to the faid 
u 1 ©c/. by the defendant infured.” That the faid J. M. on the 
26th of Juye, acquainted the defendant with the offer to aban¬ 
don the (hip; to which the defendant aijfwered, “ that he did 
u not think himfelf bound to take to the (hip ; but was ready to 
u pay the falvage, and all other Ioffes and charges that the plain- 
“ tiff fuftained by the capture.” That upon the 19th day of 
Augujl, the (hip Selby was brought into the port of London , by 
the order of the owners of thecur^o, and the recaptors : that the 
fhip Selby fuftained no damage from the capture. That the 
whole cargo of the faid (hip was delivered to the freighters, at 
the port of London , who paid the freight to Benjamin Vaughan , 
without prejudice. The queftion, therefore, fubmitted to the- 
opinion of the Court is, Whether the plaintiff, on the faid 26th 
day of June, had a right to abandon, and has a right to recover, 
as for a total lofs ? 

*. - 

After two arguments at the bar upon this queftion, and after 
the Court had taken time to deliberate upon it, their unanimous 
refolution was delivered by the Chief Juftice, 
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Lord Mansfield.—" The plaintiff has averred in his deeforatiofl, CHAP, 
as tlic bafis of his demand for a total lofs, “ that by the capture, . ^ , 

“ the (hip became wholly loft to him.” The general queftion 
is. Whether the plaintiff, who, at the time of his a&ion brought 
at the time of his offer to abandon, and at the time of his being 
firft apprized of any accident having happened, had only, in 
truth, fuftained a partial lofs, ought to recover for a total one ? 

In fupport of the affirmative, the counfel for the plaintiff infilled 
on the four following points : ift, That by this capture, the pro¬ 
perty was changed ; and therefore, the lofs total for ever. 2dly, 

If the property were not changed, 'yet the capture was a total 
lofs. , 3dly, That when the (hip was brought into Plymouth, 
particularly on the 26th day of June , the recovery was not fuch 
as, in truth, changed the totality of the lofs into an average. 

4thly, SuppoGng it did, yet, the lofs having once been total, a ' 
right veiled in the infured to recover the whole upon abandon¬ 
ing ; of which right he could never be divefted by any fubfe- 
quent event. 

“ As to the firft point. If the change of property were at all 
material between the infurer and infured, it would not be appli¬ 
cable to this cafe ) becaufe by the marine law of Er:^lnmJ t there 
is no change of property, in cafe of a capture, before condemna¬ 
tion j and now by the ait of parliament, the jus pcjllimluii con- 29 Geo. W. 
tinues for ever. I know many writers argue, between the in- c * f ’ 84 
furer and the infured^ from the diftinition, whether the property • 
was or was not changed by the capture, fo as to transfer a com¬ 
plete right from the enemy to a recaptor, or neutral vendee, 
againft the former owner. But arbitrary notions concerning the 
change of property by capture, as between the former owner and 
recaptor, or a vendee, ought never to be the rule of decif-on, as 
between the infurer and infured upon a contrail of indemnity, 
contrary to the real truth of the fail. And therefore I agree 
with the counfel for the plaintiff, upon this fecond point, .that 
by this capture, while it continued, the (hip was totally loft, 
though it be admitted, that the property, in the cafe of a recap¬ 
ture, never was changed, but returned to the former owner. 

c< The third point depends, as every queftion of this kind muff, 
upon the particular circumftances. It does not neceflarily follow* 
that, bccaufe theie is a recapture, therefore the lofs ceafes to be 
total. If the voyage be fo.defeated, as not to be worth the fur¬ 
ther 
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P. thy purfuit; If the falvage be high, and the other ezpences 
great; or if the underwriter refufe to beaf thefe expences,' the 
infured may abandon. Bat in the prefent cafe, the voyage was 
fo far from being loft, that it had only met with a ftiort tempo¬ 
rary obftruflion j the fliip and cargo were both entirely fafe ; the 
expence incurred did not amount to near half the value; and 
upon the 26th of June, when the (hip was at Plymouth , and the 
offer was made to abandon, the infurer undertook to pay all 
charges and expences, to which the plaintiff might be put by the 
capture. The only argument to (hew that the lofs had not then 
ceafcd to be total, was built upon a mi (taken fuppofition, that the 
reoptor had a right to demand a fate, and to put a ftop to any 
further profecution of the voyage. But that is not fo. The 
property returned to the plaintiff, pledged to the recaptors for 
one-eighth of the value, as falvage for retaking and bringing the 
fliip into an Engli/b port. Upon paying this, the owner was en¬ 
titled to reftitution. The recaptor had no right to fell the (hip. 
If they differed about the value, the Court of Admiralty would 
have ordered a commiflion of appraifement. In this cafe, it was 
the intereft of the owner of the (hip, the owners of the cargo, 
and the recaptors, that (he (hould forthwith proceed upon her 
voyage from Plymouth to London . But had the recaptor oppofed 
it, or affe&ed delay, the Court of Admiralty wou$ have made 
an order for bringing her immediately to London, hAr port of de¬ 
livery, upon reafonable terms. Therefore ? it is mod clear, that 
upon the 26th day of June, the (hip had fuftained no other lofs, 
by reafon of the capture, than a (hort temporary obftru£yom and 
. a charge which the defendant had offered to pay and fmtfy 
This brings the whole to the fourth and laft point. 

> 

4t The plaintiff’s demand is for an indemnity. This a£Hon 
then mud be founded upon the nature of his damnification, as 
it Teally is, at the time the a&ion is brought. It is repugnant, 
upon a contrail of indemnity, to recover as for a total lofs, when., 
the final event has decided, that the damnification, in truth, »# 
an average, or perhaps no lofs at all. Whatever undoes the 
damnification, in whole or in part, muft operate upon the in¬ 
demnity, in the fame degree. It is a contradi&ion in terms, to 
bring an a&ion for indemnity, when, upon the whole event, 
no damage has been fuftained. The reafon is fo much founded 
in feafe, and the nature of the thing, that the common law of 

England 
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England adopts it, though inclined to ftri&nefs. The tenant is C tt a P. 
obliged to indemnify his lord from wafte ; but if the tenant do, , IX * , 
or fuffer wafte to be done in houfes, yet if he repair before any co.Litt. 
*&&ion brought, there lies no a&ion of wafte againft him. He 53 * *•' 
cannot however plead 4< non fecit voflum ,” but the fpecial mat¬ 
ter. The fpecial matter (hews, that the injury being repaired 
before the a&ion brought, the plaintiff had no caufe of a&ion : 
and whatever takes away the caufe, takes away the aftion. Sup- 
pofe a furety fued to judgment; and afterwards, before an ac~ 
tion is brought, the principal pays the debt and cofts, and pro¬ 
cures fatisfa&ion to be acknowledged upon record : the furety 
can have no a&ion for an indemnity, becaufe he is indemnified 
before any adion is brought. If the demand or caufe of a&ion 
does not fubfift, at the time the attion is brought, the having 
exifted at any former time can be of no avail. But in the pre- 
fent cafe, the notion of the veiled right in the plaintiff to fue as 
for a total lofs, before the recapture, is fi&itious only, and not 
founded in truth. For the infured is not obliged to abandon, in 
any cafe; he has an ele£Hon. No right can veil as for a total 
lofs, till he has made that ele&ion : he cannot ele£t, before ad¬ 
vice is received of the lofs; and if that advice (hew the peril to 
be over, and the thing in fafety, he cannot eledl at all,,becaufc 
he has no right to abandon when the thing is fafe. Writers 
upon maritime law are apt to embarrafs general principles with 
the pofitive regulations of their own country: but they all feem 
to agree, that if the thing be recovered before the money is paid, 
the infiired can only be entitled according to the final event.” 

His lordfhip here cited the paffage from Roccus, which we have 
already feen at the beginning of this chapter, and then proceeded ^*50. 
thus: 


“ In the cafe of Spencer v. Franco , though upon a wager po- y tientf 
Key, the lofs was held not to be total, after the return of the «. 4. p- 99. 
(hip Prince Frederick, in fafety *, though (he had been feized and 
long kept by the king of Spain , in a time of a&ual war. In the 
cafe of Pole v. Fitzgerald , though upon a wager policy, the ma- y^ c 
jority of the judges and the houfe of lords held there was no to* 
tal lofs, the (hip having been reftored before the expiration of the 
four months, the time for which (he was infured. 


“The 



OF ABANDONMENT. 


chap, tt The prefent attempt is the firft that ever was made, to charge 
. *** , the infurer as for a total lofs, upon an intsreft policy, after the 
thing was recovered; atid it is faid, the judgment in the cafe of 
Gofs v. Withers gave rife to it. It is admitted, that that cafe was' 
no way fimilar. Before that aftion was brought, the whole 
fhip and cargo were literally loft 5 at the time of the offer to 
abandon, a fourth of the cargo had been thrown overboard ; 
the voyage was entirely loft ; the remainder of the cargo was fifli 
perilhing, and of no value at Milford Haven , where the (hip was 
brought inj the ihip fo (hattered, as to want great and expenfive 
repairs, the falvage was one half, and the infurer did not engage 
to be at any expence: it did not appear that it was worth while 
to try to fave any thing : and the rccaptor, though entitled to 
one half, as well as the owner of the (hip and cargo, left the 
whole to perifh, rather than be at any further trouble or ex- 
.pence. But it is faid, though the cafe was entirely different, 
fome part of the reafoning warranted the propofition now infer¬ 
red by the plaintiff from it. The great principle relied upon wag, 
“ that as between the infurer and infured, the contract being 
€t an indemnity, the truth of the fa£l ought to be regarded ; and 
« therefore there might be a total lofs by a capture, which'could 
*< hot operate as a change of property ; and a recapture fliould 
“ not relate by fidtion (like the Roman jus poftliminii) as if the 
« capture had never happened, unlefs the loCs was in truth re- 
“ covered,” This reafoning proved e conveffo t that if the thing 
in truth were fafe, no artificial reafoning (hall be allowed to fet 
Up a total lofs. The words quoted at the bar were certainly 
ufed; c ‘ that there is no book, ancient or modern, which does 
« not fay, that in cafe of the fhip being taken, the infured may 
•« demand for a total lofs, and abandon.” But the propofition 
was applied to the fubjeft matter, and is certainly true, provided 
.'ptye capture, or the total lofs occafioned thereby, continue to the 
mhe of abandoning, and bringing the a&ion. The cafe then 
before the court did not make it ncceffary to fpecify all the re- 
ftriQions. But I will read to you verbatim , from my notes of 
the judgment then delivered, what was faid, to prevent any in¬ 
ference being drawn beyond the cafe then determined.” 

* 

* ntc * His lordlhip, having read a great part of his former argument 
withers, in that cafe, went on in this way; * 

u From 
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” From this mode of reafoning, it did by no means follow, CHAP, 
that if the (hip and cargo had, by the recapture, been brought . ; 

fafe to the port of delivery, without having fuftaincd any damage 
at all, that the infured might abandon. But without dwelling 
longer upon principles or authorities, the confequences of the 
'prefent queftion are deciGve. It is impoffible that any man (hould 
defire to abandon in a cafe circumftanccd like the prefent, but 
for one of two reafons, namely, either becaufe he ha9 over-va¬ 
lued, or becaufe the market ha9 fallen below the original price. 

The only reafons, that can make it the intereil of the party to 
defire, are conclufive againft allowing it. It i3 unjuft to turn, 
the fall of the market upon the infurer, who has no concern in 
it and could never gain by the rife. And an over-valuation is 
contrary to the general policy of the marine law; contrary to the 
fpirit of the aft of 19 Geo. 2. a temptation to fijaud, and a great 
abufe: therefore no man (hould be. allowed to avail himfelf of 
having over-valued. If the valuation be true, the plaintiff is in¬ 
demnified, by being paid the charge he was put to by the cap¬ 
ture. If he has over-valued, he will be a gainer, if he be per¬ 
mitted to abandon: and he can only defire it, becaufe he has 
over-valued. This was avowed upon the firft argument: and 
that very reafon is conclufive againft its being allowed. The 
infdrer, by the marine law, ought never to pay lefs, upon a con- 
traft of indemnity, than the value of the lofs : and the infured 
ought never to gain more. Therefore, if there were occafion to 
refort to that argument, the confequence of the determination 
would alone be fufficient upon the prefent occafion. But upon 
principles, this aftion could not be maintained as for a total lofs, 
if the queftion were to be judged by the drifted rules of common 
law: much lefs can it be fupported for a total lofs, as the ques¬ 
tion ought to be decided, by the large principles of the marine 
law, according to the fubftantial intent of the contraft, and the 
real truth of the cafe. If the queftion is to depend upon the 
faft, every man can judge of the nature of the lofs, before the 
money is paid. But if it is to depend upon fpecuiative refine¬ 
ments, from the law of nations, or the Roman jus poftliminii con¬ 
cerning the change or' revetting of property, no wonder that 
merchants are in the dark, when doftors have differed upon the 
fubjeft, from the beginning, and are not yet agreed. To ob- 
viate too large an inference being drawn from this determina- 

* * lion. 
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turn, I dcfire it may be underftood, that the point here deter¬ 
mined is, “ that the plaintiff, upon a policy, can on’y recover 
" an indemnity, according to the nature of Lis cafe a* the time 
“ of the aftion brought, or (at moft) at the time of his offer 
•« to abandon.” We give no opinion how it would be, in cafe the 
(hip or goods were v-'flored in fafety, between the offer to aban¬ 
don, and the aftion brought; or between the commencement of 
the aftion, and the verdift. And particularly I defire, that no 
inference may be drawn, u that in cafe the fliip or goods (hould 
“ be reftored after the money paid as for a total lofs, the infurer 
“ could compel the infurer to refund the money, and to take 
M the fhip or goodsthat cafe is totally different from the pre- 
fent, and depends, throughout, upon different reafons and prin¬ 
cipled. Here the event had fixed the lofs to be an average only, 
before the action brought; before the offer to abandon; and be¬ 
fore the plaintiff had notice of any accident: consequently before 
he could majre an eleftion. We are therefore of opinion, that 
1.‘. cannot recover for a total, but for a partial lofs only; the 
quantity of which has been eflimated by the jury at ten pounds 
percent : 1 . 

But although the court did not chufe unneceffarily to decide, 
whether, after payment as for a total lofs, ihe underwriter could 
oblige the infured to refund, if it (hould afterwards prove to be 
but partial: yet in the year 1766 this very fame queftion came 
before them. It arol’e in the cafe of Da Gofia v. Firth , which 
was cited at large in a preceding chapter j and the court held, 
that as there was a folemn abandonment, and the monev was 
paid, and as. there was alfo an agreement that the infurers 
(hould be content with fuch falvage as the fum infured bore to 
the whole intereft, the infured (hould not he obliged to refund, 
but the infurer (hould (land in his place for .the falvage. 

• r 

So alfo in the cafe of Hamilton v. Monies, the fa £1 of the 
rapture and recapture having come to the knowledge of the 
allured at the fame time. Lord Mansfield in delivering the opi¬ 
nion, exprefsly referves to the court a clear right to decide, 
without being at ail fettered by the cafe then in judgment, 
upon the point as a new one, when thejhip or goods infuredJhoutd * 
happen to be refiored letwem the time ef the offer to abandon, and; 

, < the 
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the time of the aftioti brought, “ For,” faid his Lord (hip, u we CHAP, 
gife no opinion how it would be, in cafe the (hip or goods . ^ 

were reftored in fafety, between the offer to abandon, and the see mte, 
a&ion brought: or between the commencement of the a&ion, * a,a * 
and the verdict." The former of tbefe points, namely, the re- 
ftoration of the property after an offer to abandon, upon the 
fuppofition of capture, and the time of bringing the aQion, 
came on lately for confideration, for the firft time, in the follow* 
ing cafe; and as the judgment was very ably pronounced, I 
make no apology for giving it in detail. 


♦ 

It was an action on a policy of infurance on the (hip Called Bal»»bride r 
the Mary , valued at 6000/. at and from Liverpool to any port or 
ports in Jamaica, during her flay there, and from thencejo her Mich. 49 - 
port of difeharge in Great Britain (the reft of the policy is not 1Q t a il. 
material). There was another count upon a policy on freight P- 
valued at 4000/. upon the fame voyage. At the.trial, before 
Lord Ellenborough, the following fa£a were found. The (hip 
failed from Jamaica, with a cargo and freight bound to Liverpool . 

On the 21 ft of September (he was captured during her homeward 
voyage by an enemy. On the 25th day of the fame month (he 
was recaptured. On the 30th day of September , the plaintiffs 
received intelligence at Liverpool of the capture, but not of the 
recapture, and on the day following, communicated the fame to 
the underwriters, *and gave notice of abandonment. On the 
2d day of OElober intelligence of the capture was confirmed. 

On the 6th of Oflober, five days after the notice of abandon¬ 
ment, the plaintiffs received the firft intelligence of the recap¬ 
ture of the veflel, and that (he then lay at Loch Svnlbey in Ireland , 
in fafety, in the pofleffion of the recaptors. This intelligence 
was immediately communicated to the underwriters, with no¬ 
tice that the plaintiffs neverthelefs perfevered in their abandon¬ 
ment ; b^jt offered to do their belt for the J>enefit of thofe, who 
(hould ultimately be.concerned and interefted in the veflel, 
without prejudice. Under fuch offer, and by agreement with the 
underwriters, without prejudice to either party, the plaintiffs 
have compromifed with the recaptors; the veflel has been 
reftored, and has arrived at Liverpool, being her port of dif¬ 
eharge according to the terms of the policy, where (he now is 
in faiety. And the owners have alfo without prejudice received 

« 3 the 
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C H A r. the freight of the goods on board her, and the proportion of 
lx - falvage and expences of fuch goods. The plaintiffs obtained 
the poffe&on of the vcffel at Loch Swjlley under the faid agree¬ 
ment, after the notice of abandonment, but before the allion 
was brought $ and the veffel did not arrive at Liverpool till after 
the commencement of the a&ion. The fhip was never taken 
into an enemy’s port, not did (he fuftain any damage, whilft in 
poffeflion of the enemy. The amount of the falvage, damages 
and charges upon the (hip is 15/. 4 x. 8 d . and upon the freight, 
13/. 1 ix. $d, per cent, on the fum infured. The defendants 
paid to the plaintiff# before the commencement of this a&ion 
57/. iax. 2d . being the amount of their proportion of an average 
lofs upon the two policies, which the plaintiffs accepted, with¬ 
out prejudice to their claim of a total lofs upon their abandon¬ 
ment. This cafe was fully argued at the bar, and then. 

Lord Ellenhorough faid—“ This cafe, though new in fpecie is 
by no means new in principle : and though Lord Mansfield, in 
Hamilton v. Mender faid, that he would not decide how the cafe 
would be, if the (hip and goods were reftored in fafety between 
the offer to abandon, and the allion brought; yet there can be 
no doubt what his decifion would have been, if the falls of this 
cafe had been brought in judgment before him. The fads of 
the cafe are, &c. (here his Lordfliip dated the falls of the cafe 
ns above related.) Now the quedion is, whether that, which 
in the refult turns out ta have been only a partial lofs, and that 
to a trifling extent, (hall, becaufe of the notice of abandonment, 
which was giv$n under the fuppofition at the time that it was a 
total lofs, be now recovered againd the underwriters as a total 
lofs, after it is afeertained to be only a partial lofs ? To give 
effeU to this claim would be grievoully to enlarge the refponff- 
bility of underwriters, and to make them anfwerable not for 
the adual lofs fudained by the affured, whom they have engaged 
to indemnify againd the rilks in the policy's but for a fuppofed 
iota} lofs at the time of the notice to abandon, when that total 
lofs, as it was fuppofed, had in fall ceafed to exid. But it has 
been contended by the plaintiffs’ counfel, that if the abandon¬ 
ment is once well made, a right of ad ion thereby becomes 
vefted, which cannot be develtca by fubfequent events. That 
proportion is not only not true in the whole, but is not true in 
of its parts* The true efftft pf a pptipe pf abandonment it 
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only this, that if the offer to abandon turns out to hare been ^ ^ 

properly made, upqn the fuppofed fads, which turn out to be , * , 

true ; the affured has put himfclf in a condition to infift on his 
abandonment. But it is not enough that it was properly made 
upon fads fuppofed to exilt at the time, if it turn out that cir-' 
cumftances exifted, unknown to the parties, which did not en¬ 
title the affured to abandon. The notice would be properly 
given, upon intelligence received, and really credited by the 
affured, of the (hip's being wrecked, whether that intelligence 
.were true or not, and although the letter cpnveying the intelli¬ 
gence ftiould turn out to be a forgery: and yet it is clear that 
no right of adion would veil, founded upon fuch abandonment, 
thus made upon falfe intelligence, without any fad to fupport 
it. What is the notice of abandonment more than this: that 
the affured., having had notice of circumfiances , which entitle him , 
if true , to treat the adventure as a total lofs , in contemplation of thofe 
exifiing circumfiances y cajls what is confidercd as a defperate rijk on 
the underwriter ? But does not all that prefume the exiftence 
of thofe fads, on which the right refults to him of calling upon 
the underwiiters, to indemnify him ? But if all this turns out 
to be a mifconception ; if, at the time, it had ceafcd to be a total 
lofs, and no damage had happened *, or if the only damnification 
arifes out of the very ad, which has fayed the thing infured 
from total lofs, namely, the falvage on the recapture, the whole 
foundation of the abandonment fails. It was then argued, that 
if the right of abandonment once veiled, and was aded upon 
in time, it cannot afterwards be devclted by fubfequent intelli¬ 
gence of other circuniltances and events : but the cafe of Ma - 5 P» 
earthy v. Abel is an authority to the contrary ; for there, though 
notice of abandonment were well given at the time, yet it was ch4 i’* 
devefted by fubfequent circumltances, where it appeared that 
the caufe of the abandonment had ceafed to exilt. 

■ t 

<l Next it is contended, that by the fhip , s being carried into a 
port of Ireland out of the courfe of her voyage, after her re¬ 
capture, the right of abandonment revived.' I do not, however, 
underltand, whether this is infilled upon as an entire and 
diitind caufe of abandonment, or as conneded with the cap¬ 
ture and recapture. If it grew out of the recapture, let us fee 
what Lord Mansfield fays of it in Hamilton v. Mendes, u The 
<< third point depends, as dvery queltion of this kind muff, on 
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C H A P. n the particular circumftances. It does not neceflarily follow 
lK - that, becaufe there is a recapture, therefore the lofs ceafcg 
** to be total. If the voyage be fo defeated, as not to be worth 
M the further purfuit." Here no voyage is loft or defeated, for 
the voyage is performed. “ If the falyagc be high.” Here it i» 
pot fo, but very trifling. «If the other expence be great, and 
“ the underwriter refufe to bear them.** Here the expencea 
are no: great, and the a£taal lofs has been paid by the under¬ 
writers into the hands of the allured. If, indeed, after the re¬ 
capture, the Ihip had been carried into a port abroad, and the 
fale had become inevitable, becaufe no perfon would indemnify 
the recaptors for their one-eighth falvage, that might have made 
it a total lofs: but that is not the prefent cafe; and therefore 
none of the circumftances put by Lord Mansfield,\ which, after 
a recapture, might ftill make the lofs total, exift in this cafe. 
I cannot, however, but conflder, as at prefent advifed, that the 
abandonment muft be taken generally, as relating only to the 
a&ual ftate of things, at the time of the abandonment made ; 
and if neceflary to the deciflon of this cafe,* I (hould wilh to 
have that point fully confldered. I am not difpofed to enlarge 
the grounds of abandonment againft underwriters, a privilege, 
which, every one knows, has been much abufed. In almoft. 
every cafe of a valued policy, it is the intereft of the allured to. 
abandon : and it therefore becomes the court to watch every 
fuch eafe ; and in no inftance to enlarge that, which in its natip* 
is only a paitiaj into a total lofs. In Macarthy v. Abel , it might 
as well have been faid, that having been once a total lofs, it wag 
%o continue a total lofs : but it was held otherwife, and that cafe 
Is no otherwife diftinguifhable, except eventually that turned out 
to be no lofs ; and this is only a partial lofs. But I can fee no dif¬ 
ference, whether it ceafed,by fubfequent events, to be a total lofs 
altogether ; or whether it was reduced by the events to fo‘minut$ 
a lofs as in the prefent cafe. Then, as in the cafe of Godfal v. Boldero^ 
we look to the real nature pfthe contract in ^.policy of infurance: 
and there it was confldered to be, a$ it is, a mere contract of in¬ 
demnity. Therefore, though in that cafe, there was a total lofs 
with refpe£t to the fubje£t matter of the rilk infured, yet circum¬ 
stances having afterwards intervened, which adeemed the lofs 
of the infured, he was held not to be entitled to recover. So here, 

• p| that which was foppofed to be a total lofs, at the time of the i\o+ 
f type of abandonment firft given, had ?eafed tp be fo, and in the 

* event 


§ Vaft p. 
71. it poll. 
<b.' 



OF ABANDONMENT. 2*7 

event only a fmall loft has been incurred, that is the real amount CHAP, 
of the damnification under this contract of indemnity 5 and that , 

has been paid by the underwriters.” 

The three other judges, Grofe y Le if lane, and Bayley t delivered 
their ppinions concurring-with his Lordfhip : and judgment. * 
was pronounced for the defendant. 

It has been already faid, and from the preceding cafes it 
• feems to be a neceffary inference, that in Order to entitle the 
owner to abandon, there mull, at fome period or other of the 
voyage, have been a total lofs; for he cannot be allowed to turn 
a partial into a total lofs. There was, however, a modern cafe, 
in which this was the fingle point to be determined. 

It was an a&ion on a policy of infuraoce upon the (hip 
Friendjbip, from Wy burgh to Lynn , fubferibed by the defendant St. Bar be, 
for 100/. at two guineas per cent. The defendant pleaded a 
tender, and paid 48/. into court. The caufe was tried at Guild - 
hally before Mr. Juftice Buller, when a cafe was referred for the 
opinion of the court, dating that the damages fujlained by the 
Jbip in the voyage infured , did not exceed 48/. per cent , which fujn 
. the defendant had paid into court, upon pleading in the a&ion* 

That when the fhip arrived at the port of Lynn (he was not 
worth repairing, The quedion for the opinion of the court 
was, Whether the plaintiffs had a right to abandon ? 

This cafe came on to be argued when Lord Mansfield was 
abfent. 

Mr. Judice Willes. — M The quedion is, Whether, underthefc 
circumdances, the plaintiffs had a right to abandon ? or, in other 
words, Whether they can turn a partial into a total lofs ? The 
$nding of the jury in this cafe determines the quedion, becaufe 
it is exprefsly found tbit the damage did not exceed 48/. per 
cent. The cafe then'dates, that the (hip was not worth repair¬ 
ing, no mention is made of what was her real worth; fo- 
that the remaining materials of the (hip, if fold, may make up 
the difference between 48/. and 100/. percent. There has been 
no lofs either of the (hip or of the voyage; but, being an old 
(hip, (he fufiered fo much that (he was not worth repairing. 

} Cannot now determine that there was a total lofs, when the 

'* v ' ? ' •.' i u 7 
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CHAP, jury have already {aid that there was only a lofs of 48/. per 
t | | , cent. As to the cafe cited of Bond v. Hunter , this quefeion 

never occurred in it. The a&ion was brought upon the home¬ 
ward-bound policy j and it was fufficient to fay, that that policy 
never attached, for the (hip had received her death’s wound in 
Tide fupra. her outward-bound voyage. In the cafe of Milles v. Fletcher , 
a total end was put to the voyage. In the other cafes, the 
queftions arofe upon Ioffes which had happened during the feve- 
ral voyages ; here the voyage has been performed, and the (hip 
is arrived 5 and after the jury have found that .the damage fuf- 
tained did not amount to more than 48 1 . per cent, the court are 
precluded from faying it is a total lofs.” 

Mr Juftic tdjhhurjl .—“ The fa£U found in this cafe preclude 
any queftion, Whether this can be conftrued to be a total lofs ? 
If the infurers (hould be held liable here, it would be making 
them infure the goodnefs of the fhip 9 and if the owners can 
recover as for a total lofs in this cafe, they might equally have 
recovered on account of the bad condition of the veffel, though 
(he had not received much damage at fea. It is not ftated that 
the fhip received her death’s wound in the courfe of her voyage. 
When {he came into port it was found {he was not worth repair¬ 
ing 5 but non conjlat if {he had not received any damage during 
the voyage, {he would have been worth repairing. And though 
the vetiel was not in a found ftate, yet (he had arrived in fafety 
twenty-four hours; and the jury having exactly defined what 
degree of damage {he had fuftained, we cannot fay that the 
* plaintiff ought to recover any more.” 

Mr. Juftice Bullcr .—“ Nothing can be better eftablifiied than 
that the owner of a fhip can only abandon in cafe of a total lofs. 
The cafes which have been cited went upon that ground. In 
the cafe of Jtnkins v. Mackenzie , though the (hip was brought 
into port, yet the capture, as between the affurer and affured, 
was a total lofs. But there is no infante inhere the qevner can 
abandon, unlefs at fome period or other of the voyage there has been 
a total lofs. No fuch event has happened here ; for the jury 
have exprefsly found, that the lofs amounted only to 48/. per 
eent. Even allowing total lofs to be a technical expreffion, yet 
the manner in which the plaintiff’s counfel has ftated it, is 
rather too broad. It has been laid, that the infarance muft be 

• taken 
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taken to be on the (hip as well as on the voyage; but the true chap. 
way of confidering it is this: it is an infurance on the /hip for the . 

voyage. If either the (hip, or the voyage be loft, that is a total 
lofs; but here neither is loft. The cafe of Hamilton v. Mentis Vldc fupr ** 
is decifive.” Judgment for the defendant. 


In another cafe, an adion was brought on a policy of infur- Fa ™ e,u * 
ance on the Prince of Wales, in port or at fea, for fix months, E*,ftr r , 
from the 18th July 1777. The (hip in queftion was in govern- ao Ce0 - 
ment fervice, bound from Cork to Quebec. She arrived there, 
but the feafon being too far advanced before (he was ready to 
return, (he was removed into the bafon : but, on the 19th No* 
vember, (he was driven from thence by a field of ice, and da¬ 
maged by running on the rocks. The condition of the (hip 
could not be examined till A'pril following, after the expiration 
of the policy. She was then, however, found to be bulged and 
much injured, but not thought irreparably fo. In the progrefs 
of the repair, difficulties arofe for want of materials; and the 
captain, after confulting the merchants and agents in the coun¬ 
try, fold her. An account was made up, charging the infurers 
with the whole amount, and crediting them with the fums for 
which, the (hip fold, as falvage. 


Lord Mansfield , at the trial, faid : « The great point in the 
caufe is, Whether this is a total lofs by this accident ? It is a 
new queftion: upon which I (hall referve a cafe for the opinion 
of the court.'* After argument by counfel on both fides, his 
lordfhip faid, the juftice of the cafe feemed to be, that the lofs 
in November (hould be taken as an average „ not a total one; and 
that the whole court were of opinion, that the (hip (hould be 
confidered as damaged pn the 19th of November, but not totally 

Uft, 


In a fubfequent cafe before Lord Kenyon , at Nifi Prius , it was M'M«ftcr» 
held in an a&ion on a policy for fix months, where the (hip had shooj- 
been captured and carried into Charlefiovm, fold by the captors, at o. h." 
by authority of the French conful there, and purchafed by the J ^eo'lii 
captain for account of the original owners, that this was only Efpini<r<i 
to be confidered as a partial lofs, and that the owners, could not 
abandon, Lord Kenyon being of opinion that the captain was s * c * 
agent for the owners, recovering the vefiel upon their account, 

and 
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chap, and plying a kind of falvage, the amount of which would he 
. ; the loft fuftained, and which only conitituced an average lofs. 

His lordlhip, however,'admitted, that when the (hip had been 
captured and carried into port in the enemy's poffeffion, the 
afliired at that period might have abandoned. But not having 
done fo till the veffel was recovered, they could now only go 
for an average lofs. 

When the cafe of M'Mafiers v. SbooBred was before the court 
at Nifi Prtys, it did not occur tp the counfel for the defendant 
to obje&, that the a £k of the French conful was illegal, and 
contrary to the law of nations: and consequently that the 
money paid by the original owners, there being no Sentence of 
condemnation, was in the nature of a ranSom; and that ranfoms 
being pofieively prohibited by the ftatutes of 22 Geo . III. ch. 25. 
•and 33 Geo . III. ch. 6 b .. f. 37, 38, & 39, the money paid by 
an afliired for the ranSom-could not be a charge upon the un- 
Kcckwood*' derwrkcr. But in a Subsequent cafe, where this obje&ion was 
STermRep. taken, and a caSe referred upon it for the opinion of the 
Sec* ante, court, the whple court, after two arguments, were unanimouily 

P- 9 1 ** 11 * of opinion that the objection was well founded; that money 

fvft.ch.x8. - . J , , • a 

paid by an allured under thole circumltances was a ran- 
fom; and consequently could not be recovered from the under* 
writers. 

• 

Thefe cafes, and the judgments upon them, have been cited 
at length, becaufe the principles of abandonment are fo clearly, 
and accurately defined, and are fo aptly illuftrated by referring 
them to the particular circumltances arifing in thofe caufes, that 
it would be abfurd to infill more upon the lubjclt; as the reader 
mult from them be able to collect every thing relating to aban¬ 
donment. Nor let it be objected, that thofe were almolt all 
cafes of abandonment after a capture; for many of the rules 
there laid down were general ill their nature, comprehending 
cafes of wreck, and detention, mutatis mutandis , as well as thofe 
of capture. This will t>e belt explained by putting two poffibfe 
cafes, ' 

4 t m 

2 Barr. 696. Suppofe a neutral {hip is arreited, and detained by a foreign 

prince by an embargo, the owner immediately, upon hearing of 
this accident, would have a right to • abandon; becaufe no man 
^ bound to. wait the event of r an embargo. But if the faipe 

8 - fhip 
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ftrip thit'brlngs an account of the embargo, (bou|d alio inform c H A p 
him, that the embargo was taken off, that (he (hip had only been' , IX * f 
detained two or thTee days, that very trifling or no dantage h^d 
arifeta, then it is impoffible to fay that -the merchant may aban¬ 
don $ becaufe, as we have feen, it is aprinciple of good fehfe, 
that a man cannot make his ele&ion, whether he will abandon 
or not, till he receive advice of the iofs \ and if by the fame a ^ 
conveyance, it appear that the peril is over, and the thing ?***• 
infured is in fafety, he has lpfb his ele&ion entirely$ becaufe 
he has, and can have no right to abandon when his property 
is fafe. 

The fame principle governs in the cafe of wreck ; for let us ♦ ®“ rr - 
fuppofe a trutik of bullion, as in the cafe of Da Cojia v. Firth, 9 
to be the property infured ; and that, the (hip being wrecked# 
this tyunk of'courfe goes to the bottom ; the owner would in- * 
ftantly be entitled to abandon to the underwriter, and to call 
upon him to contribute as in cafe of a total lofs. But if it (hould 
Co happen, that before the a£Hon was brought, or before the 
offer was made to abandon, the bullion ihould be recovered, 
and reftored to the owner at the place of deftination, upon pay¬ 
ing a moderate falvage *, in that cafe it would fall within the 
rule of Hamilton v. Mendes; and the affured would only be 
entitled to recover an indemnity, according to the nature of his 
cafe at the time when <he a&ion was brought 5 confequcntly he. 
would not be allowed to abandon. 

m 

✓ * 

But it has been fettled alfo by a folemn decifion of the court v. 

of King's Bench in what cafes a lofs (hall be deemed to be total, 
after an accident by perils of the fea. A policy was effe&ed in as Geo. in. 
London upon the flip Grace , her M cargo and freight , at and from 
“ Tortola to London , warranted to depart on or before the firft 
a of Augufi 178 (• The (hip valued at 2,470/., the freight at 
4i 2,250/., and the cargo at 12,400/. At a premium of 25 
“ guineas per cent, to return 10 per cent, if (he depart the Weft 
{i Indies with convoy for England and arrives.” At the head of 
the fubferiptions is the following declaration, viz. on flip, freight % 
and goods, warranted free ofparticular average. This (hip, with 
her cargo, was a Dutch prize taken by a privateer of Tortola, 
and was there condemned $ during the whole of her (lay at Tor- 

tSa, , 
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CHAP. tola, (four or five months,) (he was never unloaded. On the 
^ firft of Augufi the whole fleet of merchantmen got under way, 

under the convoy of the Cyclops , &c. but not being able to get 
clear of the iflands that day, they caft anchor during the night, 
and the next day got clear of the iflands. About xo o’clock on 
the 2d of Augujl , feveral fqualls of wind arofe, which occafioned 
the fliip to (train and make water fo fait, that the crew were 
obliged to work both pumps; and, on the third, the captain 
made a fignal of diftrefs: in confequence of which, (he was 
obliged to return to Tortola , under protection of one of his 
majefty’s {hips. The captain made his proteft, and a furvey 
was had, by which the (hip was declared unable to proceed to 
fea with her cargo, and that {he could not be repaired in any of 
the Engli/h iflands in the Wejl Indies: and that many of the 
fugars in the bilge and lower tier were walhed out, and feveral 
of the calks broke and in bad order. The (hip and the whole 
of the cargo were fold accordingly at Tortola. The allured 
claim a total lofs of (hip, cargo, and freight, which the jury 
thought right; and found accordingly. A motion was made 
for a New Trial, which upon full conflderation was refufed. 

Lord Mansfield, after dating the evidence, and that his pre¬ 
judices at the trial were in favour of the underwriters, pro¬ 
ceeded thus: “ but notwithftanding this inclination of my 
opinion, upon full conflderation we think the jury have done 
right. If by a peril infured the voyage is loft, it is a total lofs; 
otherwife not. In this cafe the (hip has an irreparable hurt 
within the policy ; this drives her back to Tortola , and there is 
no {hip to be had there, which could take the whole caTgo 
on board. There were only two (hips at Tortola , and both could 
not take in the cargo. To {hew how completely the voyage was 
loll, and that no {hip could be got, the allured have not been able 
to fend that part of the goods, which they purchafed, forward 
Xo London. It is admitted there was a total lofs on the freight, 
becaufe the {hip could not perform the voyage. The fame ar-' 
gument applies to the fhip and cargo. It is a con trad of in¬ 
demnity j and the infurance is that the fhip (hall come to London . 
Upon turning it in every view, we arc of opinion that the Voy- 
. age was totally loft, and that is the ground of our determina¬ 
tion.'’ The rule was discharged. v 

2 Where 
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Where a neutral (hip bound from America to Havre was de¬ 
tained and brought into a Britijh port for the purpofe of fearch j 
and pending proceedings in the Admiralty, the king of Great 
Britain declared Havre in a ft ate of blockade, by which the 
further profecution o t the voyage was prohibited; this was held 
to be a total lofs of the voyage, which would entitle the neutral af 
furedto abandon , and to recover as for a total lofs. But not hav¬ 
ing given notice of abandonment in due time, he could only 
recover for a partial lofs. 

But in all the cafes lately quoted and commented upon, it will 
be feen, that to juftify an abandonment, the lofs mud be occa- 
(ioned by one of the perils in the policy, and therefore although 
a lofs by wreck or capture , by an arrejl or detention of princes, is 
perfectly underftood in the law of England, yet it has been held 
not tc be a lofs within the policy, for which the allured can 
abandon, and recover as for a total lofs of cargo, that the port 
of deftination has been (hut by order of the enemy againft (hips 
of the nation to which the (hip infured belongs, although the 
cargo was filh, and although it was obliged to be fold at another 
port for a vcryfmall price. As this is one of the leading cafes 
upoa the fubjeft, I (hall lay it before the reader the more 
largely on that account. 


«3 



Barker v. 
Blakes. 

9 Eaft, z8j. 
See for ano¬ 
ther point 
thii Cafe at 
the end of 
this chap, 
and ajfo at 
the end of 

ihjp. 2, 

on illegal 
voyages. 


It was an a£lion on a policy of infuratice on Pilchards , on H»dkinfon 
board the Panaro , at and from Mount's Bay in Cornwall to v.Robinfon. 
Naples , with leave to join the convoy at Naples or elfewhere. Puh.’aM. 
The policy contained the ufual memorandum, exempting the 
underwriter from average Ioffes on ffo, &c. unlefs general, or 
the fhip be ftranded. The declaration ftated the lofs to be, 

“ that after the loading of the faid pilchards on board, See • the 
f( faid fhip or veflel with the pilchards, &c. &c« departed and 
“ fet fail from the faid port of Penzance aforefaid, on her faid 
“ intended voyage in’ the faid writing and policy of infu- 
ranee-mentioned, and afterwards, and whilft the faid fhip was 
u fo failing and proceeding on her faid voyage, and before her 
ts arrival at Naples , to wit, on, &c. the port of Naples aforefaid, 

« was by the perfons exercifing the powers of government in 
« the kingdom of Naples, fhut againft all Ihips the property of 
u any of thofubje&s of our Lord the King, or failing under the 

“ colours 
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• « colours of our Lord the King, and againft all. merchandise, 

4 “ the property of any fuch fubje&s, carried in fuch fhips, under 
w the pain of fuch fhips and merchandize being confifcated by 
“ the perfofis exercifing the powers.of government in the ktng- 
91 dom of Naples, whereby the faid (hip with the faid pilchards 
w on board (the faid fhip being then and there the property of 
“ fubje&s of our Lord the now King, and failing under the 
u colours of our Lord the now King, and the pilchards being 
w then and there the property of the plaintiff, who was then and 
u there a fubjell of our Lord* the now King), was then and 
•* there prevented from purfuing her voyage to Naples aforefaid, 
and the voyage was thereby then and there wholly defeated 
•• and loft, and the pilchards then and there became of no value 
to the plaintiff.” At the trial before Lord Alvanley it ap¬ 
peared amongft the other falls, that after this veil'd failed from 
Li/bon, in the piofecution of her voyage, (he received intelligence 
that Rnglijb veflels were excluded from all the ports of Naples: 
and that afterwards the commander of the convoy ordered, that 
all veffels de(lined for Naples or Sicily were to proceed to Port 
Mahon, where the report refpe&ing the (late of the ports of 
Naples was confirmed. That in confequeflce of this, a furvcy 
of the cargo was taken under the dire&ion of the Vlce-Admi. 
ralty court of Minorca, and fold there for a fmall fum of money. 
The affur&d abandoned to the underwriters, who refufed to ac¬ 
cept it. The jury found a verdi& for the underwriters, to fet 
afide which a motion was made in the following term. After 
argument at the-bar and time taken to deliberate* 

Lord Alvanley delivered the judgment of the court confirm¬ 
ing the verdiU of the jury. His Lordihip faid, tf The queftio? 
is. Whether the circumftances, which have happened, amount to 
a total lofs within the policy ? The policy includes capture and 
detention of princes, and any lofs, which neceffarily arifes from 
fuch alls is a lofs within the policy. • But it has appeared 
to me, that where underwriters have* infured againft capture 
and re ft rain t of princes, and the captain, learning that if he 
enter the port of his deftination, the veffel will be loft by oon- 
ifeation, avoids that port, whereby the objeH of the voyage is 
defeated, fuch circumftances do not amount to a peri) operating 
to the deftruHion of the thing infured. If they could, the 

fame 
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fame principle would have applied in cafe information had been CBap, 
received at Falmouth , that the fhip could not fafcly proceed to . , ^ 

Maples, In Gofs v. Withers, Hamilton v. Mendez, and Millet v. 

Fletcher, the principles, by which a total lofs is to be afcertaincd, 
are clearly laid down. It is there laid, " that if the voyage be 
“ loft, or not worth purfuing, if the falvage be high, if further ex- 
“ pence be necefiary, if theinfurer will not at all events undertake 
“ to bear that expence, tec, the infured may abandon, notwith- 
“ ftanding a recapture.” But the do&rine thus laid down is 
only applicable to cafes in which the lofs is occaGoned by a peril 
infured againft, which, as it appears to me, muft be a peril ail¬ 
ing upon the fubjeft immediately, and not circuitoufly, as in 
the prefent cafe. Without entering, therefore, into the queftion 
which has arifen in another cafe (See Dyfon v. Rowcroft ante > 
p. 153 ), I think that the detention of 'the cargo on board the 
ihip in a neutral port in confequence of the danger of entering 
the port of deftination, cannot create a total lofs within the 
meaning of the policy, becaufe it does not arife from a peril 
infured againft. This is an infurance upon an article from 
England to Naples , warranted free from particular average. 

The plaintiff, therefore, cannot recover, unlefs the article be 
totally loft by a peril within the policy, and fuch peril muft, as 
I think, all direllly and not collaterally upon the thing infured. 

I much doubt, whether, if a verdi& had been found for the 


plaintiff, judgment might not have been arrefted. With refpe& 
to the cafe of Manning v. Newnham it may be obferved, that 
Lord Mansfield exprefsly decides it upon the ground of the 
voyage being loft by one df the perils infured againft, namely, 
by tempeftuous weather. The words of Lord Kenyon in the 
cafe of M* Andrews v. Vaughan, in which he lays down that the 
infured may recover for a total lofs, if the voyage be loft, muft; 
be taken with reference to the cafe before him, in which the 
injury arofe from capture. The cafe of Cocking v. Fra fee, 
(ante, 151.) is an extremely ftrong authority to fhew that if the 
article infured (being one of thofe mentioned in the memoran.. 
dum) remain in fpecie, the aifured cannot recover, though it be 
rendered totally ufvlefs, and never reach the pbrt of deftination. 
But that cafe did not involve the queftion, on which this cafe 
turns, namely, whether the lofs wae occaGoned by a rifk within 
the policy. Here, without entering into the queftion, how far 

t the 
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C H A- P* the cargo was totally loft, the claim made by tjie a fluted atifes 
i : ** • , ifota the fliip not proceeding to that port to which ihe waa.def- 
tined. Had Ihe proceeded to Naples', the lofs infured againft.migbt * 
have arifen. If we were to decide that the fale at Port Mahon 
was a total lofs within the policy, it would afford to owners 
. infuring cargoes of the defeription fpecified in the memorandum, 
the opportunity of creating imaginary dangers whenever the 
cargo was not likely to reach the port of deftinakion in a found 
ftate, and by giving notice of abandonment to throw a lofs upon 
the underwriters, to which they are not liable by the terms of 
the policy. are of opinion the verdi& was right. 


Lubbock v. 

J<CWCIOtt, . 

c h:j.R. 
50. 


A Gmilat cafe, except that the cargo was not of a peri Arable 
nature, came before Lord Ellenborough, who faid, that if fuch 
a lofs, as the (hutting a port againft veflelsof the nation to which 
the (hip belongs, was allowed, every (hip about to fail from the 
port of Loudon for a port which had fallen into the hands of 
the French, might be abandoned. The plaintiff being nonfuited 
upon another ground, it never came again before the court. 


Bl ock™- A decifion upon fimilar principles was made by Lord Ellen- 
L-nd'n Af- borough \\ 1 the following cafe. The iniurance wa8 on goods on 
lur.t ce (.«. the fliip William , at and from London to Revel, The (hip failed 
iuhfigci.' from the Nore under convoy of the Forrefter, {loop of war, for 
the Sot/fid, and arrived there on the 27th gf Oftober 1807. The 
fhip proceeded from thence towards Revel, on the 15 th of Novcrn - 
her, under convoy of the Garnett (loop of war. On the 17th of 
^November, whilft the (hip was proceeding on her voyage wi-h the 
convoy, it became known to the convoy, that an embargo was 
laid* on all Britifb {hips in Rujfiau ports ; and in confequence 
thereof the fliip, under the orders of the convoy, returned to 
Copenhagen roads on the 18th of the fame month. The fliip 
William, together with the convoy, afterwards proceeded to lay 
off Gottenburgk, a Swedijh port, for fix days; and the {hip in¬ 
fured might have gone into that port, if the captain had fo 
thought fit, Sweden being then at war with RuJJia, but in amby 
with this kingdom.’ The fliip failed from off 'Gottenburgh the 
30th of Novttnber 1807, with' the Garnett and fleet for England , 
with the additional convoy of the Spitfire floop of war. The 
William was laft feen on the 3d of fiecember 1807, diftant 

6 ten 
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|Wi leagues from^Jje Naze of Norway when the fea ran high, and c. a p. 
not having beea.fnee heard of, (he was admitted to bejpd. 
lioftilities between: this country and Ruffta commenced on the 
18th of December> and between this country ani Denmark in the ' 
s preceding September., t . ’ * . , 

« " • * « 

. Lord Ellen borough told the jury that this was a contract for 

the voyage out, and that although a (hip from neceffity might be 
allowed to take a circuitous courfe, yet the ultimate point of 
deftination mud ever be the fame. That fuch a neceffity might 
perhaps even juftify a return to England , if it could be proved 
fatisfa&orily, that it was the intention of the parties to feize the 
fifft" favourable opportunity of returning to Revel. No fuch 
evidence appears in the prefent cafe. Neither dors it appear 
that the convoy compelled the return to England : for although 
the firft part of the cafe dates that the return to Copenhagen 
roads was under the orders of convoy, the return to England is npt 
averred to be under fuch compulfion, I mud therefore take this 
to be a voluntary abandonment of the voyage. And at all 
events, even if there had been an intention to return to • Revel\ 
war intervened before fuch an intention could be executed, and 
that would put an end to the contract. The plaintiff was non- 
fuited. 

i 

i 

. In the beginning of this chapter, in dating the nature of 
an abandonment, the effeft of it was ireceflarily explained ' 
namely,’ that when the allured claimed a total lofs, he muft 
cede or abandon whatever is faved, or whatever may be recover¬ 
ed, to the underwriter, and who, when the transfer is made to 
him, (lands in the place of the allured, and thus, by the transfer, 
becoming entitled to all the benefit and advantage which the 
allured himfelf could have claimed, if his property had been 
uninfured. But the very peculiar circumd^nces, which have in 
many cafes occurred during the prefent war,'have led to a 
variety of difeudions upon this fubje&. Amongft others, the 
late emperor (Paul) of Ruffia having in the month of November 
1800 laid an embargo on all Britifb (hipping then in the Ruffian 
ports, .mod of which, being then laden for their homeward 
voyage, he conceded to unload, and having again taken off the 
embargo in May 1801, and allowed the fame cargoes to be re 

T * loaded 
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loaded and Tent to England, 2 confiderablc quedion arofe be¬ 
tween the two fets of underwriters on (hips and freight. The 
owners had often infured the Jhips with one fet of underwriters, 
the freight with another; and in February 1801, when the news 
of this embargo reached England, lodes. to a confidence 
amount were paid, the afiured abandoning the Jhips to the under¬ 
writers on Jhips, the freight to the underwriters on freight. But 
afterwards, when the embargo was taken off, when the (hips 
arrived, and the freights were earned and paid to the owners, 
the quedion was, whether the abandonment of the (hip con¬ 
veyed to the infurer on Jbip the freight (he had earned \ or 
whether it went to the underwriter on freight , to whom alfo an 
abandonment had been made. 

In France, no difficulty could well arife upon fuch a fubjeft \ 
becaufe infurances on (hip and freight are not known as diftinft 
fubjefts of infurance. But that not being the cafe in England, 
and the quedion being of confiderable difficulty, and, in point of 
value, of great magnitude, it has been the iubje& of much dif- 
cuffion. A learned author has dated it as clear, “ that the 
“ abandonment of the (hip in England does not transfer the 
«« freight (he has earned/* But it confids with my own pro- 
feffional knowledge to date, that that opinion was far from 
being univerfal; and that there never was a quedion of infurance 
law, in ihy memory, on which a greater contrariety of opinion 
obtained at the Englijb bar. Where fuch a difference did pre¬ 
vail, it was likely that the cafe (hould be brought before the 
court; and the courfe adopted by the learned Judges (hews 
Bow difficult a quedion it appeared to them to be : for 1 think, 
Upon a review of the following cafes, it will appear, that they 
have always been decided upon collateral grounds, applicable 
to each particular cafe; and have always left the rights of the 
two fets of underwriters undifpofed of. But I am bound to ac¬ 
knowledge, that, as far as the opinion of the court could at all 
be colle&ed, the inclination feemed to be againd the claim of 
the underwriter on freight, as between him and the under¬ 
writer on (hip. I therefore do not prefume to hazard an opi¬ 
nion, where in fuch judgments the quedion is fo difficult. ■ 

The firft in order came before the court of King’s Bench, in 
an a&ion by the underwriter on freight againd the owner of 
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the (hip. His declaration Bated j that the defendant was owner c 
of three*fourths of the (hip Thejeus, which had been chartered 
by him to oac Sanders, to proceed to Riga for a quantity of 
mads, and to return therewith to Portfmoutb, for which cer¬ 
tain freight was to be paid. That the defendant caufed the 
freight to be infured, and that the plaintiff fubfcribed the policy 
for 150/. That the (hip arrived at Riga , was there loaded, and 
had nearly completed her cargo, when, in Nov. 1800, the Jbip 
vias arrefted, refrained, and detained by the RuJJian government, 
at Riga, and the cargo was unladen and kept under the authq$ 
rity of the fame government; and that, on the 1 ith Feb. 1801, 
upon intelligence of the lofs arriving in London , the defendant 
applied to the plaintiff, and the other underwriters on freight, 
requiring them to pay a total lofs, and abandoning to them their 
inter eft in the freight injured. The declaration then Bated, that, 
in confideration of the premifes, and that fuch payment of the 
lofs (hould be made within one month, defendant promifed, on 
fuch payment being made, to ajftgn all right of recovers and com • 
penfation of and in thefreight to one W. D. and the plaintiff, in 
proper form, for the benefit of the underwriters. That payment 
of the lofs was duly made to the defendant: that afterwards, 
in May i fro 1, the arreft,&c. of the faid (hip was withdrawn by 
the Ruffian government, and the (hip and cargo liberated, and 
the cargo put on board the (hip, and the faid (hip proceeded to 
Portfmouth, and delivered her cargo to S . Sanders j and the 
defendant thereupon received the freight of the fame to the 
amount of 1857/. and that the plaintiff's intercft therein was 
150/., yet that the defendant had not made any aflignment for 
the benefit of the underwriters on freight. The caufe was tried 
before Lord Ellenborougb, when a verJi& was found for the 
pLintiff, fubje& to the opinion of the court on a cafe, which 
Uated the preceding fa&s, and alfo that the (hip had been 
infured ; and that, on hearing of what had paffed in Ruftia % the 
refpe&ive underwriters paid their total Ioffes, and the following 
indorsements were made on the policies. That on the (hip was 
in thcfe words: « Agreed tp fettle a total lofs of icq /.per cent. 

“ the (hip being detained and feized at Riga, and the owners to 
«* account, to th* underwriters, for the (hip, if reftored to, Or re* 

M ceived by them, or to make, at the expence of the under-- 
c « writers, a proper aflignment of their intercft, in proportion to 
♦f $hc films iufurtd. London , lyih japuary, 1801.” And o« that 
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on the freight, “ the intereft in the freight infured by this .policy 
“ being abandoned to the underwriters, as far as their fubferip- 
«tions on the fame, and payment of the lofs bcin£ agreed to 
“ he made in one month, as cuftomary, it is agreed, on fuch pay- 
t% ment being made, to aflign all right of recovery, compenfa- 
“ tion, Ac. to H. 7 , JT. D. and 7 . R. fbr the benefit of,” &c. 
And the defendant figned the following agreement: “ In con* 
“ fideration of the underwriters having accepted an abandon-' 
“ jnent of the (hip Thejeus , Stc. and having agreed to pay a total 
« lofs thereon, I do hereby promife, on payment of the fame, to 
“ maRe over to them or their affigns, at their expence, an affign- 
*^ment, in a reafonable and proper form, of their intereft and 
M proportion of the fame. Thomas Rmvcroft No afiignment 
has been executed either of (hip or freight. The defendant 
has received the freight, and has been called upon by the 
plaintiff to make an afiignment for his benefit according to the 
abovementioned indorfement on the policy on freight: but the 
underwriters on the Jhip infill that they are entitled to the 
freight, and have given the defendant notice of fuch claim j 
and he therefore does not think himfelf juftified in paying the 
plaintiff without the fanttion of the court. * 


It is obfervable from this ftatement that the intention of the 
parties here wa 9 to procure a decifion of the court upon the ge¬ 
neral queftion, whether the underwriters on (hip or freight were 
entitled to what may be deemed the falvage on thefreight: and it 
was fo confidered at the bar on the firft argument, treating the 
defendant -as a mere ftakeholder, and the queftion as being in 
truth between the underwriters on the faip and thofe on the 
freight. But at the recommendation of the court, the fecond 
argument was narrowed to the cprtfideration of the queftion 
upon the fpecific agreement between the plaintiff and the defend¬ 
ant : and on this ground alone the cafe was ultimately decided. 
The defendant’s counfel were of courfe tt> contend as to the 
general queftion, that the underwriters on ihip were entitled 

to the earnings of the {hip: but - ,v , , ; 

; 

Lbrd Ellenborougb faid, ¥ If the rights of the refpe&ive fets 
pf underwriters on the {hips and on the freight daflied in this 
cafe, and if it had been a queftion of priority between the two, 
whp were litigating for payment o,ut of *he fapie fund, I ihogld 

. Jw; 
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have gone with the defendant’s counfel ia a great pnrt of, their CHAP, 
argument but here the litigation is by one of the fets of uil- . ' . 

derwriters with the affured, who has made a fpecific contraft 
with each of them, by which he mad be bound. And there¬ 
fore, in my prefent view of the fubjeft, the right of property in 
the fubjeft-matter may be in the underwriters on the (hip, and 
yet the defendant may be liable to the underwriter on the freight 
in this aftion. The plaintiff contrafted with the defendant to 
infure his freight; an event happened which entitled him to 
abandon it to the plaintiff: the plaintiff accepted the abandon-' 
ment, and has paid the defendant as for a total lofs of the 
freight. The defendant has fince received the freight; and yet 
he refufes to* pay it over to the plaintiff in purfuance of his 
undertaking. To be fure he is liable”. Judgment for the 
plaintiff. v 

f 

, * 

1 

In the very fame term ( Trinity , the 43d George III.) a fpecial Le tha-r, 
cafe, the fafts of which were fubftantially the fame, received a v.Veirj? 
fimjlar decifion. The declaration in that cafe was merely for * 
money had and received to the ufe of the plaintiff’s teftator, ° ’ 4 ' 9 ' 
who had been an underwriter on freight of the jChip Matichejler. 

The court took time to confider of the point, and then Lord 
Alvanley faid, “ We have enquired into the circumftjnces of 
the cafe lately decided ( Thompfon v. Rowcroft) in the King’s 
Bench, upon the fadie fubjeft, and find they do not materially 
differ from the prefent. Here the affured, in confuleration of 
being paid for a tot.il lofs upon the (hip, agreed to aflign over 
all their right and intereft in the fhip : after which they agreed 
with the underwriters on freight, in confuleration of being paid 
a total lofs of the freight, to aflign over to them, “ all their right 
and title to all future benefit that might occur thereafter, ex¬ 
cept as infurers therein.” The (hip having arrived and earned 
freight, the defendants, who are. the allured, received the 
whole, as if they -had never abandoned: and the queftion 
now is, whether, in an aftion for money had and received 
to their ufe, the underwriters or freighters are not entitled to 
demand what the affured have received ? The court of 
King’s Bench, in deciding the cafe before them, were of opi¬ 
nion, that .the affured had bound themfidves to account to the, 
■underwriters on freight for all the freight they might receive : 

• t 4 but 



OF ABANDONMENT. 





but in giving judgment they cxpre&ly declared, that they did not 
intend to decide the quefHon between the underwriters on the Jhip 
and the underwriters on the freight. WeJball take the fame courfe / 
and though the cafe has been argued as if it were a quefion between 
the two fets of underwriters , we defire not to be underfiood as giving 
an opinion upon fuch a cafe. We only determine that the defend¬ 
ants have made themfelves refpanfible to the plaintiffs, in this 
form of a&ion, for the freight which they have received. Judg¬ 
ment for the plaintiffs. 

In the next cafe which came before the Court, the general 
queftioii could hardly fail to be difcuffed, efpecially as the 
Court itfelf, at the clofe of the firft argument, detired that the 
fecond might be confined to the confideration of the effeft of 
an abandonment of a (hip upon the right to the accruing 
freight. 


Jf'Cirrhy It was an a&ion brought on a policy of infurance on freight 
?£* of the fhip Thomas, upon a voyage at and from Riga to CbaJ 
5 Eaft’» r. tham, &c. . At the trial, before Lord Ellenborough, a vefdift was 
found for the plaintiffs for 200/. fubje& to the opinion of the 
Court on the following cafe. That the plaintiffs, being owners 
of the {hip, chartered her to Thorntons and Smalley, for the voy¬ 
age infured, for which freight was to be paid in certain propor¬ 
tions (reftraints of princes and rulers during the voyage except¬ 
ed). On the {hip’s arival at Riga % {he was fupplied with a car¬ 
go, and nearly the whole thereof had been taken on board, when 
an embargo (November 1800) was laid on all the Britijb {hipping 
in the port of Riga. The cafe then ftates the relanding of the 
cargo, the abandonment to the underwriters on freight on the 
llth January 1801 , of their interefi in the freight , and demanded a 
total lofs. And on the fame day they abandoned the Jhip to the un¬ 
derwriters onJhip. The cafe further ftates the reftoration of the {hip 
by RuJ/ia , the reloading of the {hip, and the earning of the freight, 
which was paid by the freighters to the agent for the underwriters on 
/hip, under an indemnity from them againft any claims which might 
be made thereto, either by the plaintiffs or by the underwriters 
on freight. The plaintiffs had duly afligned over by indenture, 
» February 1801, the {hip Thomas, and all the interett, property, 

claim, 
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claim, or demand of the plaintiffs in, to, or out of the faid (hip 
and her appurtenances to .two perfons, in truft for all the under¬ 
writers on theflip* 

After two arguments, and time taken to deliberate, lord 
ElUnboroughf Chief Juftice, delivered the judgment of the 
Court.—* 1 The novelty of the queftion in this cafe, the value of 
the property, and the extent to which fome of the principles laid 
down in the argument Teemed to lead, made us defirous of every 
information on the different points which might arife between 
the feveral parties interefted, before we came to our decifion; and, 
therefore, we wiftied for a fecond argument on the effett of an 
abandonment of the (hip on the accruing freight. If the quef¬ 
tion which arifes upon this cafe be dripped of extraneous cir- 
cumftances, it appears to refolve itfelf into this (ingle point, 
Whether the freight have been in this cafe loft or not ? Jf the 
fa& be merely looked at, freight in the events which have hap¬ 
pened has not been loft, but has been fully and entirely earned 
and received by, or on behalf of the plaintiffs, the aflured : and if 
fo, no lofs can be properly demandable from the underwriters 
on freight, who merely infure againft the lofs of that particular 
fubjeft by the aflured. But if it have, or can be, in any other 
manner or fenfe, loft to the owners of the (hip, it has be¬ 
come fo loft to them, not by means of the perils infured 
againft, but by means of an abandonment of the Jhip t which 
abandonment was the aft of the affurcd themfelves % and with 
which, therefore, and the confequences thereof, the under¬ 
writers on freight have no concern. It appears to us, there¬ 
fore, that qudcunque vid data, that is, whether there has been 
no lofs at ail of freight, or being fuch, it has been a lofs only 
occaffoned by the a& of the aflured themfelves, that they are 
not entitled to recover. There muft, therefore, be a judgment 
of nonfuit*'. 

• 

It is very clear, I conceive, from this judgment, what was the 
leaning of the learned judges of the Court of King’s Bench 
upon the great queftio n. T his is more apparent f rom what paged 
in a fubfequent cafe, wn^TrJSord Ellenborough , in the courfe of 
the argument at the bar, faid, that he felt great difficulty in faying 

that 
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chap, that after an abandonment of a (hip by the owner to the under* 

•X* writers onflsip, he could abandon the freight •which feemed to foU ' 

*’ ’ lew the property in the flip, being the earnings made by the fub- 

fequent ufe of that, which was then become the property of others, 
to another fet of underwriters: and if he could not, then it 
might be confidered, that haring nothing of his own to abandon 
to the underwriters on freight, it was the fame as if there had 
been no abandonment, in which cafe the plaintiff (who had been 
one of the underwriters on freight) could not recover the freight 
from the owner. To this opinion Mr. Juftice Lawrence feemed 
to incline, and probably, if the circumftances of that cafe would . 
have admitted it, we (hould have arrived at a clear and explicit 
judgment on this very important point between the two different 
lets of underwriters; or in o:her words, whether the owner of the 
fliip cgn effectually abandon to the underwriters on freight, the 
freight which the (hip may earn after the abandonment of the 
(hip has been made alfo to the underwriters upon it. But Mr. 
Juftice Le Blanc obferved, and this was agreed to by the counfel 
on both Tides, that the only queftion raifed for the confederation 
of the Court, by the cafe referved, was, whether the defendant 
(the owner) were entitled to make any, and what dedu&ions out 
of the freight, it being affumed, that he was liable, in the firft 
inftance, to pay the freight over to the plaintiff. It became the 
more neceffary to fettle this point of the dedu&ions which might 
lawfully be made from the freight, becaufe neither of the former 
cafes of Thompfon v. Rowcroft, [ante, p. 228.) nor Leatham v. 
Terry, [ante, p. 23^.) had given any clear opinion upon it. Lord 
4 tail, 5 ** Ellenborougb , upon a fuggeftion made by the defendant’s counfel 
at the clofe of the decifion of the former cafe of Thompfon v. 
Rowcroft, rather inclining to think that the wages, provifions, &c. 
were to fall on the owner of the (hip, Or the underwriters on 

IMi° f ‘ * * * n t * lc * atter ca k ^ ourt are mac * c t0 that the under* 

writers onfreight were to contribute proportionally to the txpcnce 
of bringing the cargo home. 

In the cafe of Sharp v. Gladflones, the ownerclaimed jo have 
paid the following charges upon the (hjj) and freight,* a propor¬ 
tion of which he defired to dedu& from the net proceeds of the 
. freight received by him; * •’* 

SExpenco* * 
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Expences of the (hip arid crew at Peterjburgk and 
Ejfinetir, 'deluding port charges and the ex¬ 
pences of flipping the cargo on which the 
freight has been paid - - £ 3 ° 5 1 4 0 

Infurance on the fame - - 9 1 9 6 

Wages of, and provifions for the matter, mate, 
and feamen, from the time they were liberated 
in Rujfia till difeharged in England, being four 
^nMjnths - « - 223 6 ix 

Charges paid at Liverpool on (hip and cargo 91 16 5 

InfuranceVn (hip home 3000/. at 4 guineas, lefs 

returns * 1 '• - - - - 90 2 o 

Wages to the matter and crew during their de¬ 
tention in Raffia, bring fix months - 270 o o 

Diminution in the value'of the (hip and tackle, 
by wear and tear, on the voyage.home, (he be¬ 
ing then employed for the benefit of thofc in- 
1 terefted in the freight - . 300 o o 


chap! 



Lord Ellenborough , after premifing .that no quettion arofe here 
between the two fets of underwriters, faid, that the underwri¬ 
ters on freight, to whom it has been abandoned, having paid as 
for a total lofs, are entitled to the benefit of falvage, and the net 
falvage is that which remains of the fubjefl matter, after payment of 
the expences of faving it. After the abandonment, the allured 
was to be confiderfd as the agent of both fets of underwriters, 
and he laid out what was neceflary for the benefit of the whole 
concgrp, wjthout applying the -feveral proportions to each, at the 
time,, for their.feparate interefts. But each fet of underwriters 
is entitled to have their rcfpe&ive falvage fubjeft to the deduc¬ 
tions applicable to each. With refpeft, then, to the particular 
items, the charges paid at Liverpool are to be ttruck out; and fo 
is the infprance on rh^ (hip, which can be no charge on the 
freight •, and fp mutt the laft item of diminution of the value of 
the body of the (hip and Jackie by wear and tear. The remain¬ 
ing items mutt be confidered.as .fo many dedu&ions from the 
falvage, which mutt be apportioned according to the refpr£tive 
ipterettsof the two fets of underwriters in the judgment of the 
arbitrators to whom it is agreed to refer the amount. • The ex¬ 
pence of putting the cargo on board was certainly altogether for 
the benefit pf the underwriters on freight; and the expences at 

Peterjhurgh 
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C 4 H A P. Peterjlurgh and Eljtneur muftbe apportioned. Then hit Lord** 

U i . (hip faid, <c as to the general queftion, whether an abandonment 
could be made to the underwriter! on freight, after an aban¬ 
donment to the underwriters on (hip, I beg to be underftood 
as giving no opinion: and with refped to that* this not being 
the cafe of a chartered but of a feeking or general (hip, a diftinc- 
• tion may arife.” 

Ker v. The queftion has once more occurred upon (imilar fads to 
thofe already dated; and the parties agreed to take no advantage 
of form on either fide, but to reft on the merits. But the Court 
faid, this agreement of the parties could not alter the cafe, nor 
bind the Court to give judgment on the merits, when there ap • 
peared to be a clear obje&ion to the a&ion itfelf. The objec¬ 
tion to the decifion of this cafe upon the merits was, that the 
money had been paid over to a truftee, to hold for the party en-* 
titled ; and the a&ion for money had and received was brought, 
not againft the- truftee or ftakeholder, but againft the original 
party. 

Thus, a9 far as the decifions have a&ually gone, the queftion 
may ftill, and, indeed, thefe laft decifions require that it (hould, 
be confidered as open, although, as far as opinions may be col- 
le£ted from obfervations thrown out in the.courfe of arguments 
the inclination of the Court feems to be in favour of the under¬ 
writers on Jhip . 

•* t 

ch. 4- p- 90. From what was faid in a former chapter, and from the cafes 
recited, it will appear, that in wager policies, it was ufual to' 
fet up a total lofs between third perfon9, for the purpofe of 
their wager, though in fad the (hip was fafe, and reftored to 
the owner. But in fome of thefe cafes the lofs was held not 
to be total; and as in moft of them general verdi&s were given, 
and no report of the judge's dirc&ion is to be found, it is nour 
impoffible to determine upon what grounds the decifions turned. 
As has been truly faid, however, thefequeftions never can arife 
again, becaufe they originated fro.m wagey policies, which are 
iiow ( prohibited by law. But as the cafe of Pole v. pitzgerali 
was one of thofe, in which the majority of the Judges, and the 
Houfe of Lords held, that though the Clip might be deemed loft 
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for a time j yet asme was afterwards recovered, the event of a C H A p, 
total lofshad not finally happened, according to the conftru&ion . 1X * f 
of the wager; and as it has frequently occurred in the courfe of 
our enquiries, it may be proper to give a Ihort account of it in 
this place (a). * 


It was an adlon on a policy of infurance on the fhip Good - FitigcnU 
fellow privateer, at and from Jamaica , to any ports and places *^. g 
where and whatfoever, at fea or (hore, a cruifing from place to p«i. 
place, for and during the term and fpace of four calendar 
months; the fhip was valued at 1000 /. without further account , 
and free from average. The defendant in 1744 had fubferibed 
100 1 , and the plaintiff declared Jor a total lofs of the voyage by 
a mutiny of the men. 

The caufe came on to be tried at Guildhall before the Lord 
Chief juftice Lee, when a fpecial verdi& was found, flaring, 

That the defendant had fubferibed the policy dated in the de¬ 
claration : that the Goodfellow was an Englijb privateer, duly 
commiflioned ; was fafe al Jamaica on the 14th of June 1744, 
and failed from thence the fame day: th2t on the iothof July 
1744, (he took a French prize of the value of 4,200/. derling: 
that afterwards the faid fhip was failing on her cruife, for a port 
or place called the River of Dogs, to fetch water; and while fhe 
was fo failing towards the River of Dogs, and within the four 
months mentioned in the policy, the crew mutinied againd the 
captain and his officers ; and by force carried the faid fhip againd 
the will of the captain and officers, who could not refid, to 
Jamaica : and before her arrival there, caufelefsly, againd the 
confentof the faid captain, feized the boat, fire-arms, and cut-- 
lades, carried off the fame, and deferted the privateer, by which, 
the voyage and cruize were totally prevented and lod for the re¬ 
mainder of the four months: that the fhip arrived at Jamaica , 
and was there in good fafety at and after the end of the four 
months j but was prevented by the mutiny and deferrion, from 
further purfuing her cruife: that the per Con infured had intcreft 
in the (hip to the amount of the fum infured. 

(4) A very full and accurate report of the judgment given In the Exchequer-chamber r 
by Lord Chief Juftice Willu may be feta in tAuJhmfird't *dmix*l>.e euiu.n of that J 

Uinod jedge’a »*A MS. Netei, 64,. — — * 

This 
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. This cafe wasargued In the King’s Bench* and judgment wa$ 
given for the plaintiff. Upon a writ of error, the Court of 
Exchequer Chamber unanimoufly reverfed that judgment. The 
Houfe of Lords afterwards confirmed the judgment of reverfal, 
being of opinion, with the majority of the judges, that the in- 
furcr, being, by the terms of the policy, free from' all average^ 
the plaintiff could not be entitled to recover .but in cafe of a total 
lofs; and the (hip being found, by the fpecial verdict, to be in 
good fafety, at her proper port, ut and after the end of the four 
months, for which the infurance was made, there could be no 

• i 

lofs. The counfel for the plaintiff cited many cafes, in which 
thejdaintiffs had judgment for a total lofs, although the (hip9 
remained in being j mod of which have already been referred to 
in the chapter upon capture.* But thofe cafes were abfolutcly 
den : ed by the other fide ; or, if admitted at all, it was infilled, 
that they made for the defendant. This circumdance, among 
many others, dated in the introdu&ion of this work, ferves to 
evince the great fuperiority which the modern practice of our 
courts, in matters of infurance, has over the ancient. 


Ord.ofLfw. many of the maritime countries on the continent of Europe, 

id. lit. in- 'the time, within^which the abandonment mud be made, is fixed 
»«. 48.* by pofitive regulation. Thus in France, it is ordained, that all 
ceffions or abandonments, as well as demands in virtue of the 
policy, (hall be made as follows: In fix weeks, for Ioffes happen¬ 
ing on the coadsof the country, where the infurance was made: 
. in three months, in other proyinces of our kingdom: in four 
months, on the coad of Holland, Flanders , and England: in a 
year, in Spain, Italy, Portugal, Barbary, Mufcovy, Norway ; and 
in two years, for the icoad of America, the Braftls, Guinea, and 
other didant countries. When thefe terms are elapfed, the de¬ 
mands of the affured (hall not afterwards be admitted. Iq cafes 
of detention, the fame ordinance provides, that the abandonment 
fhall not be made before fix months, if. it happen in Europe or 
Bariary. If in a more didant country, in a year 5 both to com¬ 
mence from the day of the notifying this detention to the inr 
An. 49. furers. A Cmilar regulation to that lad mentioned is to be found 
z Mag. 41C. j n ^ or( ii n ances of Bilboa. 


In 
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litthe law oi Engla^dXxW lately, we had no limitation of time, c h^a i». 
with refpeCfc to abandonment, at lead t hat jyr is able, to find • 
a nd I b elieve that none fuch exifted., But from what has been • 
faid m the preceding part of this chapter, it wouldappe.tr, that\i v 
the infured has a right to call upon the underwriter for a total 
lofs, and of cdurfe to abandon, as foon as he hears of fuch a ca¬ 
lamity having happened, his cla’un to ah indemnity not being at 
all fufpended by the chance of a future recovery of part of the 
property loft: becaufe, by the abandonment, that chance de¬ 
volves upon the underwriter, by which means the intention of 
the contracting parties is fully anfwered, v and complete jufticc is 
done. 

4 

« * % • 

In a modern decilion it has been held by the Court of King's Mi» c heii 
Bench, that as foon as the infured receive accounts of fuch a 5 d ‘ r » l e r £ r,n 

# t '*Cp* vC*i . 

lofs as entitles them to abandon, they mail, in the firft inftance, 
make their election whether they will abandon or not: and if 
they abandon, they muft give the underwriters notice in a tea? 
fonable time, otherwife they waive their right to abandon, and 
can never afterwards recover for a total lofs. This determina¬ 
tion was certainly equitable and juft ; for otherwife it was ini- 
poflible to fay, at what time the refponfibility of the underwriter 
was to end, they would b,e liable to be called upon to contribute 
at any indefinite period, and a great deal of uncertainty would 
be introduced into this fyftem of law. 

i 

In a ft ill more recent cafe, the doClrine laid down by the Court 
in Mitchell v. Edie t as to the obligation.upon the allured to make 
his eleftion, whether he will abandoJ or not, was adopted and 
confirmed. 


Cafe on a policy of aflurance on linen on board the Amphitrite, 
at and from London to 'Jamaica . 

The Amphitrite was taken by a French privateer within a few 
leagues of Jamaica . Part of the property infured was plundered 
and takeft out of the (hip. The captain, boatfwain, and all but 
feven men, were taken out of her: a fortnight after (he was 
captured, as the captofs were making their way to America; the 
(hip with the remainder of her cargo was retaken by an Engljh 
/rigate, and taken under a prize mailer to Antigua . The (hip 
'• ,f and 


A’lwood T, 
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c . p * cargo were both fold under a decree of the Vice Admiralty 

- - 1 - ^ Court of Antigua , by a prize agent, who received the proceeds, 
and was to pay them over to the concerned* upon payment of 
one-eighth fatvage purfuant to the laft prize a &• 

. The capture and recapture were entered at Lloyd 1 1, on the 
15th of February 1795 * hut it was not known where the (hip 
Was carried till the 30th of March , when a letter was received at 
Lloydl, addrefled to the owners and freighters and underwriters 
on {hip Ampbitrjte and cargo, from the judge of the Vice Admi¬ 
ralty Court of Antigua , informing them of the arrival and fale of 
Chip and cargo under a decree of the Court, and defiring to have 
fome agent appointed to remit the proceeds to England . Powers 
of attorney were fent out in April by the allured for this pur- 
pofe; and the preseeds were defired to be remitted to the bank- 
ing-houfe of Smith, Payne , and Smith , one of which gentlemen 
was agent to the allured. The defendant was acquainted in 
Aptil of the lofs, but no abandonment was proved to have been 
made till Augujl, near four months after Mr. Payne, who was the 
plaintiff’s agent, had fent out the power of attorney. On the 
part of the plaintiff, it was contended that, admitting there was 
na abandonment, in this cafe the property having been abfolutely 
fold and converted into money, before the parties knew where 
the fliip was taken to, the lofs was abfolutely total in its nature 5 
and therefore there was no occaGon for an abandonment. 


«e alfo 
AndcMon t. 

The 

Each. Aflur, 
Company, 

7 Eaft, 
an t Barker 
v. HUkei. 
p Ei 

A cc - uu, 
M» 3 - 


hard Kenyon, though he did not give any decided opinion upon 
this point, inclined to thiijjt, u that an abandonment was neccf- 
fary \ and that the cafe was the fame as if the property had re¬ 
mained in fpecie at Antigua, and . had not been fold (a). That 
the affured is not bound to abandon in any cafe ; and might, in 
cafe the fales had been very advantageous, have taken the benefit 
of them in the fame manner as they iriight have retained this 
property, if it had remained in fpecie. But the affured mujlmabe 
h\ election fpeedily, whether he will abandot) or not, and put the 
underwriter into a Jituation to do all that is neceffary for the preferva- 
tion of the property, whether fold or unfold . He cannot lie by and 

(4) In the cafe of Hodgfon and another v. BhckiftoA, Sitting* after Hilary Tern, 
)t Gfo. III. in the King’s Bench, it w« held, that a oolite of abandonment wts na- 
cefiary, -though the (hip and cargo bad been fold and converted into money when tb« 
•wile? of the lofs was received. 

3 treat 
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treat the lofs as an average lefs , and tale meafures fir the recovery of 
it, without communicating that fall to the underwriters , and letting 
them know that the property is abandoned to them * 

Vcrdift for plaintiff, fubjeft to an account as for an average 

lofs. 

But if the infured, hearing that his (hip is much difabled and 
has put into port to repair, cxprefs his defire to the underwriters 
to abandon, and be diffuaded from it by them, and they order 
the repairs to be made ; they are liable to the owner for all the 
fubfequent damage occafioned. by that refuf.il, though it (hould 
amount to the whole fum infured. Becaufe the rcafon why no¬ 
tice of abandonment is deemed neceffary, is to prevent furprize 
or fraud upon the underwriter : but in the cafe put, they have, 
by their own aft, fuperfeded the neceflity of notice. 


CHAP. 


IX. 



See alfo 
Parroetec 
», Tod- 
hunter. 


Sittings af¬ 


ter Vlrcb. 
1808. 


Da Cofta r. 

Ne*n*>ini 
a Term Rep. 
407 -: 


ft 

Wc have thus taken a view, in this and the eight preceding 
chapters, of the nature of that inftrument by which the contraft 
of infurance is effefted; and of the different modes, by which it 
may be conftrued : we have treated of the various Ioffes, to which 
the underwriter fufejefts himfcif by that contraft *, we have 
(hewn, when the Ioffes are to be conlidercd as partial, when at 
total -, and in what safes, and under what circumlUnces, the in- 
fured (hall be*allowed to abandon to the underwriter. The 
courfe of our inquiry ;iow naturally leads us to obfervc.in what 
inftanccs the infurer is difcharged from any Tefponfibility; either 
on account of the contraft being void, from its commencement, 
by reafon of fome radical defeft; or becaufe the infured has 
failed to perform fome of thofe conditions, neceffary to be ful¬ 
filled on his part, before he can call upon the infurer for an in¬ 
demnity. 





( * 4 * ) 


CHAPTER the TENTH. 
Of Fraud in Policies. 
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I N treating of thofe caufes, which make policies void from the 
beginning', or in other words, which absolutely annul the 
contra^, it will be proper in the firft place to confider, how far 
it will be afle&ed by any degree of fraud. In every contract 
between man and man, opennefs and Gucerity are indifpenfably 
neceflary to give it its due operation •, becaufe, fraud and cunning 
once introduced, fufpicion foon follows, and all confidence and 
good faith are at an end. No contract can be good, unlefs it be 
equal; that is, neither fide mult have ail advantage by any 
means, of which the other is not aware. This being admitted 
of contrails in general, it holds with double force in thofe of 
infurance; becaufe the underwriter computes his rifle entirely 
from the account given by the perfoti infured, and therefore it 
is ablolutely neceflary to the jufticc and validity of the contract, 
that this account be exa& and complete. Accordingly the 
learned judges of our courts of law, feeling that the very eflencc 
of infurance confifts in a rigid attention to the pureft good faith, 
and the ftri&eft integrity, have conllantly held that it is va¬ 
cated and annulled by any the lead fliadow of fraud or undue 
concealment. 

. After what has been faid, it will hardly be neceflary to men¬ 
tion, that both parties, the infurer and infured, are equally bound 
to difclofe circumftances that are within their knowledge * and 
therefore if the infurer, at the time he underwrites, can be proved 
to have known that the (hip was fafe arrived, the contraft will 
be equally void, as if the infured had concealed from him fome 
accident, which had befallen the (hip. 


In perufing the numerous cafes and decifions, which, I am 
forry to fay, are to be found in our books under this head, it 
occurred to ,me, that they were liable to a threefold divifion: 
1 ft, The allegation of any circumftances, as fa&s, to the under¬ 
writer, 
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writer, which the perfon infured knows to be falfe t 2dly, The C H 
fuppreffion of any circumftances, which the infured knows to ^ 
exilt; and which* if known to the underwriter, might prevent 
him from undertaking the rifk at all, or if he did, might entitle 
him to demand a larger premium: and, laftly, a mifreprefenta- 
tion. The laft of thefe, a mifreprefeniation , feems to fall under 
the firft head, the allegatio foffis and fo in fome meafure it does; 
becaufe wherever a perfon knowingly and wilfully mifreprefents Dougi 
any thing, he aflerts a falfehood. But it was thought neccflary 
to make a divifion for itfelf; becaufe if a material fa6l be mifrc- 
prefented, though by miftake, the contract is void, as much as 
if there had been a&ual fraud: for the underwriter has com¬ 
puted his rific upon information, which was falfe. Of each of 
thefe in order. • 

Nothing can be fo clear a proof of fraud, as the alTertion of 
the truth of fome circum fiance, which the perfon aflerting it 
mud know to be falfe. In our reporters, we do not meet with 
fo many cafes under this divifion of the fubjeft, as under the two 
following: and indeed, from the nature of the thing, it is im- 
poflible we fiiould i becaufe in fuch a cafe, the only queftion is, 
did the infured aflert this to be the truth. If he did, the inquiry 
is at an end ; becaufe we are now prefuming it to be the aflertiou 
of a circumfiance within his own knowledge. This being a 
mere quefiion of fa£f, is not a fubjedt for a reporter. Bur in 
the other cafes, there is greater room for inveftigation ; we may 
properly inquire, for inftance, whether the infured was bound to 
difclofe this fa£fc ; whether the mifreprefentation was in a mate¬ 
rial part i and many other fimilar queftions of which we (hail 
fee the neceflity hereafter. 

The Few following cafes will evidently fliew, that our idea wag 
right, when we fuppofed, that under the head of the allegatio 
falfty the only inquiry would be, whether the perfon infured, 
knowing the contrary, afierted a particular thing to be true. 

In a cafe before. Lord Chief Juftice Holt t in the rei?n of 
William and Mary , that learned judge held, that if the goods 3»/- 
were infured as the goods of an Hamburgher , who was an ally, 
and the goods were, in fa 61 , the goods of a Frenchman, who 

u a 


was 
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chap, was an enemy ; it was a fraud, and that the infurance was not 
x ' good. 


keberts v. In another cafe, a letter being received, dating, that a (hip- 
Sittings ac ’ failed from Jamaica for London, on the 24th of November, after 
Ouiidbjtt which an infurance was made, and the agent told the infuier, 
1741. • that the imp failed the latter end of December ; this was alfo held 
by Lord Chief Juftice Lee to be a fraud, and the defendant had 
MSS. penes a verdi& upon this point, there being another in the caufe not 
material to be-mentioned here. 


me. 


Woolmer v. 
Mu I man, 

3 Burr. 

J4IQ. 

3 Black. 
4 » 7 ; 


Upon a fpecial cafe referred for the opinion of the Court, the 
following circumftanccs appeared: 

It was an a£fcion on the cafe, brought for the reccnrery of a to*- 
tal lofs, on a policy of infurance made on goods and merchan. 
dizes on board the fliip Bona Fertuna, at and from North Bergen 
to any ports or places whatfoever, until her fafe arrival in London , 
It was underwritten thjis : 4t Warranted neutral fliip and p'ro- 
“ perty.” The defendant underwrote the policy for 150/. The 
defendant pleaded the general iflfue, and paid into court the pre¬ 
mium received by him for the faid infurance. This caufe came 
on to be tried at Guildhall before Lord Mansfield when it was 
admitted, that the plaintiiF had intereft on board the (hip to a 
large value, to the amount of the fum infured. The (hip with 
the goods and merchandizes fo loaden, and being on board her, 
after her departure from North Bergen, and before her arrival in 
London, proceeding on her voyage was, by the force of winds 
and flormy weather, wrecked, call, away, and funk in the feas •, 
and the faid goods and merchandizes were thereby wholly loft. 
It was exprefsly dated, “ that the (hip or veffel, called the Bona 
u Fortunay and the property on board, at and before the time 
«< {he watf loft, were npt neutral property, as warranted by the 
« faid policy.” 


Lord Mansfield, and the reft of the Court, were of opinion, 
that it was tdo clear a cafe to bear an argument. This was no 
iontrafti for there was a falfehood, in refpett of the condition 
of the thing infured : becaufe the plaintiff infured neutral pro¬ 
perty, and this was not neutral property. 


From 
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From the preceding cafe, we may collect this principle, that Chap. 
a falfe affertion in a policy will vitiate the contja#; even x# a 
though the lofs happen in a mode not affe&ed by that falGty. 

Another obfervation is fuggefted by the perufai of the cafe of 
Woolmer and Muilman. It arofe upon a warranty ; and the 
learned judges declared, that the warranty being falfe, there was 
m contract. Now, as we (hall fee, when we come to the chap¬ 
ter on warranties, the general rule with refpc# to them is this, 
that the non-compliance with them does not vacate the contract 
from the beginning; but it amounts to much the fame thing, 
namely, that the infured, not, having complied with thofe con¬ 
ditions, which he has taken upon himfelf to perform, cannot 
recover again ft the underwriter. 

But the following anfvver isfubmitted, which, if allowed, will 
reconcile any Teeming difference, that arifes in the cafes upon 
the fubjeft. Wherever a man warrants a thing to be true, 
which, at the time he does fo, he muft unavoidably know to be 
falfe, it comes under the allegatiofalfi , and the contra# is void, 
as in the cafe juft reported. But if he warrant or undertake 
that a certain thing (hall be done, for inftance, that the (hip (hall 
fail with convoy, or on a particular day ; thele being circum- 
Itances materially varying the rifle, the underwriter (hall not 
be refponfible for a* lofs, if they are not complied with : but the 
contra# is not void from the beginning, nor docs the infured 
incur any moral guilt *, becaufe they do not depend entirely for 
their performance upon the will of the perfon infured, nor could 
they be within his knowledge, at the time he entered into the 
contra#. 

A (horttime after the cafe of Woolmer again ft Muilman had 
been decided, another very fimilar cafe came on at Guildhall be¬ 
fore Lord Mansfield. 

It was an a&ion on a policy of infurance on goods hden on Fcrnam !^. 
board fuch a (hip, warranted a Portugueze . The infurance was ^ Co JJ a » 
made during the French war, when the premium would have h.i. 4 Geo. 
been much higher on an Englijh (hip. The plaintiff gave partial 1Ji - 
evidence of her being a Portugueze ; and that (he was obliged, 

u 3 on 
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CHAP, on account of perils of the fea, to put into a French port, by 
^ *1 | j which the cjyrgo was fpoiled. This was admitted by the defend¬ 
ant, who contended that during her (lay at the French port, fhe 
was libelled, and condemned as not being Portugueze: and that 
although the goods were loft by a different peril, yet in fa d 
the {hip was not Poriugueze , (being infurtd as fuch,) and that 
this vitiated the policy cb initio —and this was agreed to be law 
In order to prove that flie was not Portuguezcy the defendant pro¬ 
duced the fentcnccof condemnation, and the confirmation there¬ 
of in the courts of France; and an anfwer of the prefent plain¬ 
tiff in the court of Chancery here, by which it was admitted, 
that the fhip was condemned as not being, or under pretence of 
not being, Poriugueze. 


Lord Mansfield .—“ As the fentence is always general (with¬ 
out expreffmg the reafon of the condemnation) attefled copies of 
the libel ought in ftridnefs to have been produced, to (hew upon 
what ground the fhip was libelled againft. But a9 the plaintiff 
has by his anfwer in Cnancery admitted that fhe was condemned, 
as not being Poriugueze: when added to the expreflion ufed in 
the fentence of confirmation, that theJhip •was condemned in the 
nurt'of prizes y there is fufRcient evidence for us to proceed 
upon.” The defendant, the underwriter, had a verdid. 


* Pbck. 

Re465. 


1 HUclc. 
Ref. 554. 


The fecond fpccies of fraud, which afleds infurances, is the 
concealment of circumftances, known only to one of the parties 
entering into the contrad. Upon this head, the principles of 
law are perfedly clear, free from doubt or poffibility of error. 
Concealment of circumftances vitiates all contrads, upon the 
principles of natural law. Infurance is a contract of fpecula- 
tion. The fads, upon which the rifle is to be computed, lie, for 
the mod part, within the knowledge of the infured only. The 
underwriter mud therefore rely upon him for all neceffary in¬ 
formation j and mud truft to him, that he will conceal nothing, 
fo as to make him form a wrong eftimatc. If a miftake happen, 
without any fraudulent intention, ftill the contrad is annulled, 
bccaufc the rilk is not the fame which the underwriter intended. 
Good’faith forbids either party, by concealing what he privately 
knows, to draw the other into a bargain, ftcjn his ignorance of 
that fad, and his belief of the contrary. 

Thcfc 
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Thcfe principles have been uniformly fupported by a variety chap. 
of decifions. . X ’ j 

One having a doubtful account of his fliip, that was at fea, pa Cofl* ▼. 
namely, that a fliip, described like his, was taken, infured her, 
without giving any notice to the infurers of what he had heard 2P. Wm«. 
either as to the hazard, or the circumftances, which might in- I7P ‘ 
duce him to believe that his (hip was in great danger, if not ac¬ 
tually loft. The infurers bring a bill for an injunction, and to 
be relieved againft the infurance as fraudulent. 

Lord Chancellor Macclesfield. —“ The infured has not dealt 
fairly with the infurers in this cafe •, he ought to have difclofed 
to them what intelligence he had of the (hip’s being in danger* 
and which might induce him, at leaft, to fear that it was loft, 
though he had no certain account of it. For if this circumftance 
had been difcovered, it is impoflible to think, that the infurers 
would have infured the (hip at fo fmall a premium as they have 
done ; but either would not have infured at all, or would have 
in lifted on a larger premium, fo that the concealment of this in¬ 
telligence is a fraud.’* Whereupon the policy was decreed to be 
delivered up with cofts, but the premium to be paid back, and al¬ 
lowed out of the cofts. 

♦ 

In another cafe it.appeared, that on the 25th of Augufi 1740, Se , man v. 
the defendant underwrote a policy from Carolina to Holland• l?unnereau - 
It came out in evidence, that the agent for the plaintiff had, on iiSt/ind 
the 23d of Augufi (two days before the policy was effefted), re- £ lbS - ? cn<1 
ceivcd a letter from Cowes, dated the 2ift of Augufi , wherein Webfterv. 

** C* il 

it is faid : “ On the 12th of this month, I was in company with 
the (hip Davy (the (hip in queftion); at twelve at night loft 407 
“ fight of her all at once ; the captain fpoke to me the day be. 

(t fore that he was leaky, and the next day we had a hard gale.” 1 New Re? 

y <0 ,4. s )ni || a ( 

The fliip, however, continued her voyage till the 19th of Augufi , doftrine. 
when (he was taken by the Spaniards ; and there was no pretence 
of any knowledge of the a£lual lofs at the time of the infurance, 
but it was made in confequence of a letter received that day from' 
the-plaintiff abroad, dated the 27th June before. 

Lord Chief Juftice Lee declared, u that as thefe are contracts 
upon chance, each party ought to know all the circumftances 

. u 4 And 
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C X* * t ^ 10U ^ t ** not w*t*r»L that the lofs was not fuch an 

t — -1 ■. one as the letter imported; for thofe things are to be confidered 
in the fituation of them at the time of the contra&, and not to 
be judged of by fubfequent events. He therefore thought it a 
ftrong cafe for the defendant.” The jury found accordingly. 

HeJgfbn i. In an a&ion on a policy of infurance, the cafe was, that the 
i Blade. ° n * ft'P was infured at and from Genoa , liable to average; her lead- 
Rep. 4 jj. ing confiding of pot- afh, verdigreafe, cotton, and other periihable 
commodities. This loading was put on board at Leghorn the 
loth of dugufl % and the veffel had lain at Genoa above five months* 
being originally bound for Dublin g but lofing her convoy, ihe 
put into Genoa the 13th of Auguft , and lay there till the 5th of 
January* when (he failed. And the infurance was made the 
20th of 'fanuary g at which time thefe circumftances were 
known to the jffqred, but not communicated to the underwriter. 
A few days after (he put to fea, (he was (battered by a dorm, 
and the cargo confidenbly damaged. The jury found a verdift 
for the plaintiff; and anew trial was moved for on this ground, 
that the policy was bad ab initio , for want of a due difclofurstof 
the circumdances. 

Lord Mansfield* —“ The queftion is, whether here was a fuf* 
ficient difclofure; that is, whether the fall concealed was mate¬ 
rial to the ride run. This is a matter of fa&, and if materia], 
the confequence is matter of law, that the policy is bad. Now 
yrho can fay, that no ride was run, during the five months 1 day 
at Genoa , or no damage happened in that period ? The policy is 
founded on mifreprefentation 1 the (hip is infured “ at and from 
« Genoa to Dublin , the adventure to begin from the loading, to 
" equip for this voyage.” This plainly implies, that Genoa was 
the port*of loading: and at the trial, all the witneffes faid, that 
by ufage, it was material to acquaint the underwriter, whether 
the infurance was to be at the commencement or in the middle 
of a voyage. 

Mr. Judice Wilmot.-—" The fa& difclofed by this policy is 
not true, that Genoa is the loading port; for fo it mud be under- 
ftood. in fuch cafes I (hall not fpcculate upon the materiality 
or immateriality of the fad. Not but that I think the length of 

the 
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the flay at Genoa is very material, in cafe of fuch perifbable 
commodities/* 


C » a P. 

x. 



. Mr. Juftice Tate /.—“ The concealment of material circum- 
ftances vitiates all contrails, upon the principles of natujal 
law. A man, if kept ignorant of any material ingredient, may 
fafely fay, it is not his contraft. And I think this fact material, 
for the reafons* before given.” A new trial was accordingly 
granted. ' 


The do&rine, fo accurately laid down in the preceding cafes, 
has fince been the principle on which feveral verdicts have been 
given, in cafes of this nature -, a few of which it will be proper 
to mention. 


An a&ion was brought on a policy of infurance on goods on R 
board the Matty and Betty, at and from the coalt of Africa, to another v. 
her laft difeharging poTt in the Britijh Wz >1 Indies. The objer- 
tion made to paying the lois was, that there had been a material Ga-idhwi 
concealment or mifreprefentation of the true ftate or fituation 
of tbe* (hip and voyage at the time of underwriting the policy. 

The fhip had been fent out to trade on the coaft of Africa , with 
directions to proceed from thence to the Britijh Wejl Indies , and 
to flop at Barbadoes , if fhe could get a file s if not, to proceed 
to Montego- Bay. On the 2d of Offober fhe failed from St. Tho¬ 
mas's on the coaft of Africa, with a cargo of flaves, and was 
taken on the 6th of December following by an American privateer. 

A letter was received by a houfe at Liverpool on the 21ft of Fe¬ 
bruary, mentioning that the {hip was well, and had failed from 
St. Thomas's on the ?d of Oftober. This information was com¬ 
municated next day to the plaintiffs, who, in confequence of it, 
wrote the fame evening to two different brokers, to get a new 
iqfurance on the (hip, there having been one before, and another 
on the cargo, which Jaft was the fubje& of the prefent a&ion. 

In the inftru&ions to the brokers, the plaintiffs fay.nothing of 
the fhip from the time of her firft failing; but to one of the 
, brokers they wrqte thus: ** we fhould be glad if you would get 
“ us 6po/. more on the fhip, as fhe is rather long • and we 
“ think it not prudent to run fo large a rifk at fo critical a time. 
ff , We expe£fc to hear foon of her.” It had afterwards occurred 
that the policy might be afteded, if intimation was not given of 

the 
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C if a r. the letter which hail been received. The broker, therefore, by 

. , dire&ion of the plaintiffs, added to the iiiftrudlions: “ the above 

“ fhip was on the ccr.ft the 2d of Oftcter but faid nothing of 

her having failed from St. Thomas. The policy was dated the 

2i(l of March. 

* 

Lord Mansfield .—“ The in lured is bound to reprefont to the 
underwriter all the material cirtumilances of the (hip and voyage. 
If he do not, though by accident only, or neglecf, the under¬ 
writers are not liable : d fortiori , if he fupprefs or mifreprefent 
from fraud. The queftion is, Whether this be one of thofe 
cafes which is affedted by mifreprefentation or concealment ? If 
the plaintiffs concealed any material part of the information they 
received, it is a fraud \ and the infurers are not liable.” The 
jury found for the defendant agreeably to his lordfhip’s di- 
redtion. 


XT'Andrews So the underwriter had a verdidf, where the affured had on 
r ?ip* R l ^e of November received a letter ftom Ltjhon dated the 8th, 
j?> Hating the fhip to be then ready to fail, and did not effedt the 
infurance till the 2d of December , and did not then communi¬ 
cate the letter. 


r.\ 

1 •CU''gs si 
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In another cafe, the policy was on the brig Richard , at and 
from Plymouth to IIrificl. Several letters palled between the 
plaintiff and the broker, ,who effedled the policy, as to the pre¬ 
mium at which the infurance could be made: at laft, it was 
underwritten at four guineas/>rr cent. The broker's inflrudlions 
ft n ted the /hip ready to fail on the 24 th of December. The broker 
reprcfchtcd to the underwriter that the (hip was in port, when 
iq facf Ihc had failed the 23d of December. 


Lord Mansfield faid, « that this was a material concealment 
and mifreprefentation.” The jury, however, hefitated: his 
’lordfliip then laid down the following as general principles.— 
“ In all infurances, it is cffential to the contradl, that the affured 
fhould reprefent the true (late of the fhip to the beft of his 
knowledge. On that information the underwriters engage. If 
he (late that as a fadb which he docs not know to be true, but 
only believes it, it is the fame as a warranty. He is bound to 
tell the underwriters truth. In the prefent infurance, the only 

3 material 
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material point is this: had the {hip failed, or was (lie in port ?” 

Upon this the jury found for the defendant. 

But although the rule is laid down thus generally, that one 
of the contra&ing parties is bound to conceal nothing from the 
other ; yet it is by no means fo general, as not to admit of an 
exception. Aliud efi celare t aliud tacere. There are many mat- « Black, 
ters as to which the infured may be innocently filent. iff, As Rc "‘ 592 ‘ 
to what the infurer knows, however he came by that know¬ 
ledge. -ad, As to what he ought to know. 3d. As to what 
leflens the rifk. An underwriter is bound to know political pe¬ 
rils, as to the ftate of war or peace. If he infure a privateer he 
needs not be told her defoliation. And, as.men reafon diflir- 
ently from the fame fa£ts, he needs not be told another's *n» 
clufions from known faffs. 




HAP. 

X. 


Thefe ideas were fully entered into, explained and illuftrated 
in the argument of Lord Mansfield , in delivering the opinion of 
the court in Carter v. Boehm , 

This was an infurance caufe upon a policy, intereft or no in- Carter?.’ 
tcreft, without benefit of falvage. The infurance was made by ^ buix.* 
the plaintiff, for the benefit of his brother, governor George i9°5- and 
Carter. The jury found a verdift for the plaintiff; upon which Rep**,* 
a new trial wa; moved for on the ground that circumftances had Vide ante _» 
not been fufficiently difclofed. Lord Mansfield reported the c , p 
evidence given at the trial; by which il appeared, that it was 
a policy of infurance for one year, namely, from the 16th of 
October 1759, t0 the l6th of October 176c, for the benefit of the 
governor of Fort Marlborough , George Carter , againft the lofs of 
Fort Marlborough , in the ifland of Sumatra , in the Raft Indies , 
by its being taken by a foreign enemy. The event happened: 
the fort was taken by Count D'Ffiaigne , within the year. The 
firll witnefs was Caiuthorne the broker, who produced the me¬ 
morandum given by the governor’s brother (the plaintiff) to him; v 
and the ufe made of thefe inftru&ions was to (hew, that the 
infurance was made for the benefit of governor Carter , and to 
infure him againft the taking of the fort by a foreign enemy. 

Both parties had been long in Chancery; and the depoGtions, 
there made on both fides, were read as evidence upon this trial. 

Jt was objected on behalf of the defendant, to be a fraud, by 

conceal- 
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P. concealment of circumftances which ought to have been difclofed; 
^ and particularly the weaknefs of the fort, and the probability of 
its being attacked by the French s which concealment was offered 
to be proved by two letters. The fir ft was a letter from the 
governor to his brother Roger Carter , his truftee, and the plain* 
tiff in this caufe ♦ the fecond was from the governor to the Eafl 
India Company. 

The evidence in reply to this obje&ion, confided of three 
depofitions in Chancery ; fetting forth, that the governor had 
20,000/. in effects j and had only infured 10,000/.: and that 
he was guilty of no fault in detending the fort. The firft of 
th^ depofitions was captain Tryon* s, which proved, *that this 
was not a fort proper or defigned to reGft European enemies ; 
but only calculated for defence againft the natives of the ifland 
of Sumatra i that the governor’s office is not military, but only 
mercantile: and that Fort Marlborough is only a fubordinate 
fa&ory to Fort St. George. There was no evidence to the con¬ 
trary ; and a fpecial jury found a verdift for the plaintiff. 

After argument at the bar, upon the motion for a new trial, 
and time taken by the court to deliberate, their unanimous opi¬ 
nion was delivered by 

Lord Mansfield.—“ This is a motion for n new trial. In fup- 
port of it the counfel for the defendant contend, that fome cir¬ 
cumftances in the knowledge of governor Carter , not having been 
mentioned at the time the policy was underwritten, amount to a 
concealment, which ought, in law, to avoid the policy. The 
counfel for the plaintiff infift, that the not mentioning thefe par¬ 
ticulars does not amount to a concealment, which ought, in law, 
to avoid the policy $ cither as a fraud, or as varying the con- 
tra£. 1 ft, It may be proper to fay fomething in general of 
concealments which avoid a policy. adly, To ftate particularly 
the cafe now under confideration. 3dly, To examine whether 
the verdi£l which finds this policy good, although the particu* 
iars obje£ted were not mentioned, is well founded. 

Firft, Infurance is a contract upon /peculation. The fpecial 
fa£b, upon which the rifle is to be computed, lie moft commonly 
in the knowledge of the infured only. The underwriter trufts 
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to V119 ftatement, and proceeds upon confidence, that he does not 
keep back any circumftances within his knowledge, to miflead 
the underwriter into a belief that the circumftance does not exift, 
and to induce him to eftimate the rilk, as if it did not exift. 
The keeping back fuch circumftances is a fraud ; and therefore 
the policy is void. Although the fuppreflion (hould happen 
through miftake, without any fraudulent intention ; yet ftdl the 
underwriter is deceived, and the policy is void : becaufe the rilk 
run is really different from the rilk underftood, and intended to 
be run at the time of the agreement. The policy would equally 
be void agaihft the underwriter, if he concealed any thing; as if 
he infured a (hip on her voyage, which he privately knew to be 
arrived : and an a£tion would lie to recover the premium. The 
governing principle is applicable to all contrails and dealings. 
Good faith forbids either party, by concealing what he privately 
knows, to draw the other into a bargain, from his ignorance o* 
that fa£l, and his believing the contrary. But either party may 
be innocently filent as to grounds open to both, to excrcife their 
judgments upon. Aliud tjl'celare; aliudtacere : neque enim id ejl 
telare quicquid retie eas j fed cum quod tu fcias t id iguorare, emolu - 
menti tui caufd, velis eos, quorum interfit id feire. This definition 
of concealment, reftrained to the efficient motives, and precife 
fubjedl of any contrafl, will generally hold to make it void, in 
favour of the parry milled by his ignorance of the thing conceal¬ 
ed. There are many matters, as to which the infured may be 
innocently filent; he needs not mention what the underwriter 
knows, feientia utrinque par pares contrahentes facit. An under¬ 
writer cannot infill that the policy is void, becaufe the in hired 
did not tell him what he a&ually knew, what way foevei he 
. came to the knowledge. The infured needs not mention what 
the underwriter ought to know ; what he takes upon himfclf the 
knowledge of; or what he waives being informed of. The 
underwriter needs not be told what leffens the rilk agreed, and 
underftood to be run by the exprefs terms of the policy. He 
needs not be told general topics ®f fpeculation: as for inftance, 
the underwriter is bound to know every caufe, which may occa* 
fion natural perils ; as the difficulty of the voyage; the kind of 
feafonsithe probability of lightning; hurricanes, and earth¬ 
quakes. He is bound to know every caufe which may occafion 
political perils ; from the rupture of ftates ; from war, and the 
various operations of war, He is bound to know the probability 

of 
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C H A P. of fafety, from the continuance and return of peace ; from the 
« ^ . imbecility of the enemy, through theweaknefs of their councils, 

or their want of ftrength. If an underwriter infure private {hips 
of war, by fea, and on lliore from ports to ports, and from places 
to places, any where, he needs not be told the fecret enterprifes 
upon which they are deftined: becaufe he knows fome expedi¬ 
tion mud be in view : and from the nature of his contrail, he 
waives the information, without being told. If he infure for 
three years he needs not be told any circumftance to Ihew it may 
be over in two : or, if he infure a voyage with liberty of devia¬ 
tion, he needs not be told what tends to {hew there will be 
no deviation. Men argue differently, from natural pheenomena, 
and political appearances : they have different capacities, differ¬ 
ent degrees of knowledge, and different intelligence. But the 
means of information and judging, are open to both : each pro- 
fefies to all from his own (kill and fagacityj and therefore, neither 
needs to communicate to the other. The reafon of the rule, which 
obliges the parties to difclofe, is to prevent fraud, and encourage 
good faith, it is adapted to fuch falls as vary the nature of the 
contrail, which one privately knows, and the other is ignorant 
of, and has no reafon to fufpell. The queflion, therefore, mud 
always be, “ Whether there was, under all the circumftances, 
at the time the policy was underwritten, a fair ftatement, or a 
concealment: fraudulent, if defigned ; or,though not dtfigned, 
varying materially the objed of the policy, and changing' the 
rifle underftood to be run ( a ).** 

. u idly. This brings me, in the fecond place, to flate the cafe 
now under confideraticn. The policy is ^gainft the lofs of Fort 
Marlborough , from being deftroyed by, taken by, or furrendcred 
unto, any European enemy, between the 16th Oflober 1759, 
and the 16th of OElober 1760. The underwriter knew at the 
titne, that the policy was to indemnify, to that amount, George 


(«) Within this prirciplc Lord Eilcnboroogh wasofopinion.thatit was not neceflary, 
»bere an infurance was o.ade oo the homeward voyage, to communicate a letter from 
the ciptain, Rating the damages he had encountered on the outward voyage, and de- 
feribing the Ibip as being then unfrawortby, and Handing in need of a great many re. 
pain, aa governing the time when the ihip would be able to fail j for if this were fo, 
laid hit Lordlhip, it would be necclTary in all cafes to inform the underwriter! when 
•oy repain were wanting. Beckwith v. Sydebotham, 1 Campbell, N. P.cafei, p. 116. 

' And fee alfo poft.c. is. the cafes of Shoolbred v. Nutt, and of Hayward v. Rogera. 

Carter) 
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Garter, the governor of Fort Marlborough, m cafe the event itt- 
fured againft Yhould happen. The governor’s inrtructions for 
the infuranee, bearing date at Fort Marlborough , the 22d of Sep¬ 
tember 1759, were laid before the underwriter. Two a&ions 
upon this policy were tried before me in the year 1762. The 
defendants then knew of a letter written to the Eaft India Com¬ 
pany, which the Company offered to put into my hands; but 
would not deliver it to the parties, becaufe it contained fome 
matters, which they did not think proper to be made public. An 
obje&ion occurred to me at the trial, whether a policy againlt 
the lofs of Fort Marlborough , for the benefit of the governor, was 
good; upon the principle, which does not allow a failor to in * 
fure his wages. But confidering that this place, though called 
a fort, was really but a faCtory, or fettlement for trade: and thas 
he, though called a governor, was really but a merchant: con- 
Gdering too, that the law allows a captain of a fhip to infure 
goods, which he has on board, or his (hare in the fhip, if he 
be a part owner, and the captain of a privateer, if he be a pajt 
owner, to infure his (hare : confidering alfo, that the objection 
could not, upon any ground of juflice, be ma !e by the under¬ 
writer who knew him to be governor, at the time he took the 
premium, and as with regard to principles of public convenience* 
the cafe fo fcldom happens, (1 never faw one before,) any danger 
from the example is littie to be apprehended : I did not think 
myfelf warranted^ upon that point, to nonfuit the pLintifT. 
efpecially as the objection did not come from the bar. Though 
this point was mentioned at the la 11 trial, it was not infilled 
upon; nor has it been ferioully argued, upon this motion, a« 
fuflicient alone to vacate the policy : and ir it had, we are all o: 
opinion, that we are not warranted to fay, that it is void, upon 
this account. Upon the plaintiff’s obtaining the two former 
verdidts, the underwriters went into a court of Equity; where 
they have had an opportunity to lift every thing to the bottom^ 
to get every difeovery from the governor and his brother, and to 
examine any witneffes that were upon the fpot. At laft, after 
the fulleft inveft igation of every kind, the prefcn£ a&ion came on 
to be tried at the fittings after lart term. The plaintiff proved 
without contradiction, that the place called Benccolcn Gr Fort 
Marlborough , is a faClory or futlement, but no military fort cr 
fortrefs: that it was not.eftablilhed for a place of arms or defence 
figainrt the attacks of an European enemy ; but merely for ths 
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CHAP, pdrpofe of trade, and of defence again ft the natives: that the 
j f°rt was only intended and built to keep off* the country blacks; 
that the only fecurity to European (hips of war confided in the 
difficulty of the entrance and navigation of the river, for want 
of proper pilots: that the general (late and condition of the faid 
fort, and of the ftrength thereof, were in general well known, 
by mod perfons-converfant or acquainted with Indian affairs, of 
the (late of the Company's fa&ories or fettlements ; and could 
not keepfecret or concealed from perfons, who fhould endeavour, 
by proper inquiry, to inform themfelves : chat there were no ap. 
prehenfionsor intelligence of any attack by the French, until they 
attacked Nattal in February 1760 : that on the 8th* of February 
1760, there was no fufpicion of any defign by the French: that 
the governor at that time bought of the witnefs goods to the 
value of 400c/. and had goods to the value of above 20,000/., 
and then dealt for 50,000/. and upwards!; that on the ift of 
April 1760, the fort was attacked by a French man of war of 
64 guns, and a frigate of 20 guns, under the Compte D'Eflaigne , 
brought in by Dutch pilots, was unavoidably taken, and after¬ 
wards delivered to the Dutch t the piifoncrs being fent to Batavia . 
On the part of the defendant, after all the opportunities of in¬ 
quiry, no evidence was offered, that the French ev*r had any de¬ 
fign upon Fort Marlborough , before the end of March 1760, or 
that there was the leaft intelligence or alarm, that they might 
make the attempt till the taking of f\ r at/af im in the year 1766. 
They did not offer to t difprove the evidence, that the governor 
had a&ed, as in full fecurity, long after the month of September 
1759; and had turned his money into goods, (b late as the 8th 
of February , 1760. There was no attempt to (hew that he had 
not loft by the capture very confiderably beyond the value of his 
infurance. But the defendant relied upon a letter, written to 
the EafiIndia Company, bearing date the 16th of September*! 59, 
which was fent to England by the Pitt , captain Wilfin, wno ar¬ 
rived in May 17 60, together with the inftrudlions for infuring, 
and alfo a letter bearing date the aid of September , 1759, ^ ent ta 
the plaintiffby the fame conveyance, and at the fame time (which - 
letters his lordftiip repeated). They relied too upon the crofs 
examination the broker who negotiated the policy, that, in hi s 
opinion, thefe letters ought to have been produced, or the con- 
tent.- difclofed; and that, if they had, the policy would not 
have been underwritten. The defendant’s coUnfel contended 

at 
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at the trial, as they have done Upon this motion, that the policy c H A p. 
Was void: ift, Becaufe the (late and condition of the f° r t> men- s 

tioned in the governor’s letter to the Eajl India Company was 
not difclofed. 2dly, Becaufe he did not difclofe, that the French , 
not being in a condition to relieve their friends upon (he coaft, 
were mod likely to make an attack upon this fettlement, rather 
than remain idle: 3dly, That he had not difclofed his having 
received a letter of the 4th of February 1759 ; from which it 
feemcd, that the French had a deugn to take this fettlement by 
furprize, the year before. They alfo contended, that the opi¬ 
nion of the broker was almoft decifive. The whole was laid 
before the jury, who found for the plaintiff. 

u Thirdly, It remains to confider thefe obje£Hons; and td 
examine whether this verdi£l is well founded. To thispurpofe, 
it is neceflary to confider the nature of the con trad, at the time 
it was made. The policy was figned in May 1760. The con¬ 
tingency wa3, whether Fort Marlborough was or would be taken, 
by an European enemy, between OElober 1759 and Oftober 1760. 

The computation of the rifle depended upon the chance, whether 
any European power would attack the place by fea. If they 
did, it was incapable of refiftance. The underwriter at London^ 
in May 1760, could judge much better of the probability of the 
contingency, than governor Carter could at Fort Marlborough in 
September , 17^9. He knew the fuccefs of the operations of 
the war in Europe: he knew what naval force the Englijb and 
French had fent to the Eajl Indies. He knew from a comparifon 
of that force, whether the fea was open to any fuch attempt by 
the French. He knew, or might know, every thing which was 
kjiown at Fort Marlborough in September 1759, of the general 
ftatc«of affairs in the Eajl Indies , or the particular condition of 
Fort Marlborough , by the drip which brought the order for the in- 
furance lie knew that {hip mud have brought many letters to 
the Eajl India Company j and particularly from the governor. 

He knew'what probability there was of the Dutch committing, 
or having committed, hollilities. Under thefe circumflances, 
and with this knowledge, he infures againft the general con- 
• tingency of rhe place being attacked by an European power. If 
there had«been any defign on foot, or enterprize begun in Sep¬ 
tember 1759, to the knowledge of the governor, it would have 
varied the rifle underftood by the underwriter 5 on account of his 

X not 
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c not being told of a particular defign or attack then fubfiflingj and 

w _ ^ . he eftimated the rifle upon the foot of an uncertain operation* 
which might or might not be attempted. But the governor 
had no notice of any defign fubfifting in September 1759. There 
was no fuch defign in fa& : the attempt was made without pre¬ 
meditation, from the fudden opportunity of a favourable occa¬ 
sion, by the connivance and afliftance of the Dutch , which 
tempted Compte D'bjlaignt to break his parole. Thefe being the 
circum(lance8, under which the contract was entered into, we 
(hall be better able to judge of the objedions upon the foot of 
concealments. The firft concealment is* that he did not difclofe 
Set Accord, the condition of the place. The underwriter knew the infu- 
Drw*"' 6 V ' rancc was ^ or t^ e governor. He knew the governor muft be 
Sittings af- acquainted with the ft ate of the place. He knew the governor 
. could not difclofe it, confidently with his duty. He knew the 
Appendix, governor, by infuring, apprehended, at leaft, the poflibility of 
an attack. With this knowledge, without alking a queftion, he 
underwrote. By fo doing, he took the knowledge of the date 
of the place upon himfelf. It was a matter, as to which he might 
be informed various ways : it was not a matter within the private 
knowledge of the governor only. But not to rely upon that, the 
utmoft which can be contended is, that the underwriter trufted 
to the fort being in the condition in which it ought to be: in 
like manner, as it is taken for granted, that a {hip infured is fea 
worthy. What is that condition ? All the witnefles agree, 
that it was only to refill the natives, and not an European force. 
The policy infuies againft a total lofs, taking for granted, that 
if the place was attacked, it would be loft. The contingency, 
therefore, which the underwriter has infured againft is, whether 
the place would be attacked by an European force; and not 
whether it would be able to refill fuch an attack, if the {hips 
could get up the river. It was particularly left to the jury to con- 
fider whether this was the contingency in the contemplation of 
the parties: they have found that it was. And we are all of 
opinion, that in this refpe£l, their conclufion is agreeable to the 
evidence. The ftate and condition of the place were material 
In this view only, in cafe of a land attack by the natives. 

i 

« The fecond concealment is, his not having difclofed, that, 
from the French not being able to relieve their friends upon the . 
coaft, they might make them a vifit* This is no part of the fa£k 

of 
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fcF the cafe : it is mere Speculation of the governor, from the ge- c 
neral (late of the war. The conje&ure was dilated to him 
from his fears. It i9 a bold attempt for the conquered to attack 
the conqueror in his own dominions. The pra£fcicability of it, 
in this cafe, depended upon the Englijh naval forces in thofe 
feas, of which the underwriter could better judge at London in 
May 1760, than the governor could at Fort Marlborough , in 
September 1759. The third concealment is, that he did not dif- 
clofe the letter from Mr. Winch of the 4th of February 1759* 
Mentioning the defign of the French the year before. What that 
letter was ; how he mentioned the defign ; or upon what au¬ 
thority he mentionedit; or by whom the defign was fuppofcd to 
be imagined, does not appear. The defendant has had every 
opportunity of difcovery ; and nothing has come out upon it, as 
to this letter, which he thinks makes for his purpofe. The* 
plaintiff offered to read the account Winch wrote to the Eajl In¬ 
dia Company, which was obje&ed to ; and therefore, it was not 
read. The nature of that intelligence, therefore, is very doubt¬ 
ful. But taking it in the flrongefl light, it is a report of a defign 
to furprife the year before ; but then dropt. This is a topic of 
mere general fpeculaticn, which made no part of the fa£l of the 
cafe upon which the infurance was to be made. It was faid, if 
a man infured a fhip, knowing that two privateers were lying in 
her way, without mentioning that circumftance, it would be a 
fraud. I agree it: But it he knew that two privateers had been 
there the year before, it would be no fraud, not to mention that 
cvcumftance : breaufe it does not follow that they will cruife 
this year, at the fame time, in the fame olace ; or that they are 
in a condition to do it. If the circumftance of this defign laid 
afide had been mentioned, it would have tended rather to leflen 
the rifk, than increafe it; for the defign of a furprize, which has 
tranfpired, and been laid afide, is lefs likely to b? taken up again; 
efpecially by a vanquifhed enemy. The jury confidcred the na¬ 
ture of the governor’s filencc>as to thefe particulars', they thought 
it innocent, and that the omiflion to mention them, did notvary 
the contract. And we are all of opinion, that, in this refpeff, 
they judged extremely right. There is a filcnce, not obje&ed 
to at the trial, nor upon this motion; which might, with as 
much reafon, have been obje&ed to, as the two laft omifiions ; 
rather more. It appears by the governor’s letter to the plaintiff 
that he was principally apprehenfive of a Dutch war. He cer- 

* * tainly 
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c H>A P. talnly had, what he thought, good grounds for this apprehenfion* 

i X ‘ . Compte D'Eflaigne being piloted by the Dutch , delivering the 

the prifoners to Batavia , is a 
''Probably the lofs of the place 
was owing to the Dutch. The French could not have got up 
the river without Dutch pilots9 and it is plain the whole was 
concerted with them. And yet, at the time of underwriting the 
policy, there was no intimation about the Dutch. The reafon 
why the counfcl have not objected to his not difclofing the 
grounds of this apprehenfion is, becaufe it mud have arifen 
from political fpeculation, and general intelligence : therefore* 
they agree, it is hot neceiTary to communicate fuch things to an 
underwriter. 

M Laftly, Great flrefs was laid upon the opinion of the broker. 
But we all think, the jury ought not to pay the lead regard to 
it: it is mere opinion9 which is not evidence: it is opinion after 
an event: it is opinion without the lead foundation from any 
previous precedent or ufage : it is an opinion, which, if rightly 
formed, could only be drawn from the fame premises, from 
which the court and jury were to determine the caufe: and 
therefore, it is improper and irrelevant in the mouth of a wit- 
nefs. There is no imputation upon the governor, as to any in¬ 
tention of fraud. By the fame conveyance, which brought bi9 
orders to infurfc, he wrote to the company every thing, which 
he knew or fufpe&ed : he defired nothing to be kept a fecret, 
which he wrote either to them or his brother. His fubfequent 
coiiidu£t, down to the 8th of February 1760, (hewed that he 
thought the danger very improbable. The reafon of the rule 
againd concealments is, to prevent fraud and encourage good 
faith. If the defendant’s objedlions were to prevail, in the pre- 
fent indance, the rule would be turned into an inftrument of 
fraud. The underwriter here, knowing the governor to be ac¬ 
quainted with the date of the place 5 knowing that he appre¬ 
hended danger, and mud have fome ground for his apprehen¬ 
fion 9 being told nothing of either, figned this policy without 
aiking a quedion.. If the objection, “ that he was not told, * 
H fuflicient to vacate it, he took the premium, knowing the 
policy tobe void, in order to gain, if the alternative turned out one 
way; and to make no farisfa&ion, if it turned out the other : he 
drew the governor into a falfe confidence, that if the word fliould 
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happen, he had. provided again ft: total ruin; knowing, at the 
fame time, that the indemnity, to which the governor trufled, 
was void. There was not a word faid to him of the affairs of 
India, or the (late of the w„r there, or th 1 : condition of Fort 
Marlborough. If he thought that omifltan an objection, at the 
time, he ought not to have figned the policy* with a fecret re¬ 
serve in his own mind to make it void : if he difpenfed with the 
information, and did not think this filence an objection then; 
he cannot take it up now, after the event. Wh.it has been often 
faid of the ftatute of frauds may, with more propriety, be applied 
to every rule of law, drawn from principles of natural equity, to 
prevent fraud : “ that it fhould never be fo turned, conftrued, 
“ or ufed, as to protedl, or be a mrans of fraud.” After the 
fulled deliberation, we are all clear that the verdcl is well 
founded ; and that there ought nor to be a new trial: confe- 
quently, that the rule obtained for that purpofe ought to be clif- 
eharged.” 


CHAP. 

X. 


Fieetaid 
v. Gljver, 
7 


To have given this verv elaborate and learned argument in 
the Hate in which it was delivered, certainly requires no apo¬ 
logy, becaufc from irmay be colle&cd all t!»c general principle$ 
upon which the do&rine of concealments, in matters of infu- 
rance, is founded, ns well as all the exceptions, which can be 
made to the generality of thofe principles. To have abridged 
fuch an argument,‘would have very much leilened the pleafure 
of the reader, and would have been an injury to the venerable 
judge, who in that form delivered the opinion of the court. 
The rules, then advanced and iHuftnted, have fi'nce been con¬ 
firmed by the opinion of the judges upon firr.il.ir quedions. 


The plaintiffs, Planchc nrd Jar::;ery, merchants in London, in- 
fured goods, “ on hoard the Swedijh fl.ip call- d the Mary flfag- 
“ dalena , loll or not lod, at and from London and Rumfgate to 
“ Nantz, with liberty to call at Ojlaul, being a general fhip in 
“ the port of London for Nnnfz.” There was a declaration in. 
the policy, “ that the inl'urance was made on account of certain 
“ pcifons Carrying on trade under the name and firm of Val'ee 
“ and Dnp'rffit, Monfieur Lnffiw Ic “lnine , Guillaume Albert, ct 
(t Poilier de In Gucule .** '1 he defendant underwrote the policy 
for 300/. at three guineas per tent. The fhip’s clearances from 
the cultom-houfe in London and her other papers, were aii made 
fcut ior (JiiW cniy, but the fiiip and goods were intended to go 
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C.H a P. dire&ly from London to Nantz, without going to OJlend \ Bills 
X ‘ „ lading in the French language, dated the 18th of July 1778, 
we e figned by the captain in London , but purporting to be made 
at OJlend , and that the goods were (hipped there to be delivered 
ztNantz. The policy was fubferibed by the defendant on the 
7th of July, and the lading was taken in between the 24th of 
July ana the 17th of Augujl. The proclamation for making re-a* 
prifals on French (hips, bore date the 29th, and appeared in the 
Gazette oh the 31ft of July . Two underwriters had figned the 
policy after the proclamation, at the fame premium of three 
» guineas : one on the 31ft of July , and the other on the 7 th of 
Augujl. The (hip failed on the 24th of Augujl , and was taken 

- by a king’s cutter, on her way to Nantz. After her departure 
from 'Qravefend, the captain threw overboard all the papers 
which he had received from the cuftom-houfe at London. They 
had been obliterated by the cuftom-houfe officers at Gravcfend , 
and were no longer of any ufe. The (hip was releafed by the 
Admiralty, but the goods were condemned. The plaintiffs had 
00 connexion or (hare in the (hip. Such were the material 
falls in this cafe, as they were dated this day by Lord Mansfield 
in his report, upon a rule to (hew caufe why there (bould rot be 

3Htin|»aft«r a new trial. The caufe had been tried at the lad fit. tags at 
Tnn. J779. Guildhall, and a verditt found for the plaintiffs. The grounds 
for the application for a new trial were two: 1 ft. That there was 
a fraud on the underwriters, the fliip having been cleared out 
for OJlend , and yet never having been defigned for that place. 
2dly, That as hoftilities were declared after the policy was 
figned, and before the (hip failed, the defendant ought to have 

- had notice, that he might have exercifed his diferetion, whether 

he would chufe for a peace premium to run the ri(k of capture. 
Befide the fa&s above mentioned, his lordlhip dated, that the 
plaintiff had produced evidence to (hew, that all (hips, going 
with goods of Britijb manufa&ure to France , clear out for 
OJlend, without meaning to go thither'; and that this is univer- 
fally underftood by perfons concerned in that branch of com¬ 
merce. The rcafons fuggefted for clearing out for OJlend, and 
afterwards making bill* of lading as from that place, were, that 
the light-houfe duties are faved, which are payable when the 
vpyage is known to be direlUy down the channel: and that the 
French duties are lefs upon. goods from OJlend, than from Eng¬ 
land, Lord 
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Lord Mansfield \—>“ This verdi £1 is impeached upon - two CHAP, 
grounds, id, It is faid there was a fraud on the underwriters, x ‘ , 
in clearing out the (hip for Ofiend , when (he was never intended 
to go thither. But I think there was no fraud on them: perhaps, 
noton anybody. What had been pradifed in this'cafe was 
proved to be the conflant courfe of die trade ; andnotoriouSyfo 

every body. The reafon for clearing for Ofieod, and figning 
bills of lading as from thence, did not fully appear. But.it was 
guefied at. The Fermiers Getieraux have the management of the 
taxes in France, As we have laid a large duty on French goods, 
the French may have done the fame on ours; and it may be the 
intereff of the farmers to connive at the importation of Englijb 
commodities, and take OJlend duties, rather than (lop the trade, 
by exa'&ing a tax, which amounts to a prohibition. But at any 
rate, this Was no fraud in this country. One nation doe? not 
take notice of the revenue laws of another. With regard tp the 
evafion of the light-houfe duties, the (hip was not liable to cot*- 
fifcation on that account, ad, The fecond objection is, that the 
policy was made before, and the (hip failed after, the proclama¬ 
tion for reprifals. But every man in England and France^ on the 
17th of July, expe&ed the immediate commencement of a war. 

I wiH not fay it was a&uaUy commenced *, but the ambaffadors 
of both countries were recalled j the Pallas and Licornc were 
taken; the fleets were at fea; and, as it appeared afterwards, 
were waiting for each other to fight. It does not appear that the 
goods were French property 5 an Englpman might be fending 
his goods to France in a neutral (hip. But it is indifferent whe¬ 
ther they were Englip or French, The rilk infured extends to 
all captures, and as two other underwriters figned at the fame 
premium, after the proclamation, it appears that the war-rifle 
was in view when the defendant figned. Shall he avail himfclf 
of an event, which increafes the rifle, but which he had in con¬ 
templation when he underwrote the policy ? I am of opinion, 
that there (hould npt be a new trial*” The three other judges 
.concurred ; and the rule was difeharged. 

A fimilar decifion was made in the following cafe. It was an .. 
a&ion on a policy of mluranee on a rortugueze (hip, at and from Waiter, 
Madeira to her port of difeharge in Jamaica, with liberty to touch £ g w ! 
at the Leeward IJlands . The defendant underwrote 150/. upon 
i$: the (hip was captured by a French privateer, and condemned 

* x 4 in 



36 * 

.rk 


OF FRAUD IN POLICIES. 


chap. ; n the Court of Admiralty ii ^France, on the ground of having an 
** Englijbfupercargo on board. The a&ion was brought tp recover 
this lofs from the underwriter, ^who refufed to. pay, alleging, 
that the plaintiff (hould have difclofed to him, that the fuj>ejr- 
icargo was Englijb . At the trial, a verdift was given for the 
plaintiff, upon a cafe referyed for the opinion of the Court, and 
containing in fubftance the fa£h juft ftateck 

r 

For the defendant it was infifted, upon the argument, that the 
agent for the infured ought to have difclofed this fa& ; and that 
5t was the more materiaf in this cafe, becaufe during the prefent 
war, an ordinance paffed in France , fimilar to one made in the 
laft war in 175& which declares, that no Dutch fhip (hall be al¬ 
lowed to take on board a fupercargo, belonging to any nation at 
dnmity with the court of France: and that if any fhip, having 
fuch fupercargo, be taken, it (hall be condemned as lawful 
prize. 


Lord Mansfield.— i% It is an oppreffive and arbitrary rule, and 
contrary to the law of nations. If both parties were ignorant of 
it, the underwriter mud run all rifks ; and if the defendant knew 
of fuch an edi&, it was his duty to enquire, if fuch a fupercargo 
were on board. Itmuft be a fraudulent concealment of circum- 
ftances, that will vitiate a policy. But it is remarkable, that 
neither party has faid a word, refpedling the treaties between 
France and Portugal.” Judgment was accordingly given for the 
plaintiff. 

3d, We come now to the third great diviGon of this chapter, 
namely, to cafes in which policies are void by mifreprefentation. 
Before we proceed to ftate the cafes under this head, it will be 
proper to diftinguifh between a warranty and a reprefentation. 
A warranty or condition is that which makes a part of the writ¬ 
ten policy, and mud be literally and ftri&ly performed ; and be¬ 
ing a part of the agreement, nothing tantamount will do, or an- 
fwer the purpofe. A reprefentation is a ftate of the cafe, not a 
part of the written inftrument, but collateral to it, and entirely 
independent of it; and it .is fufiicient, that a reprefentation be 
l'ubftantially performed. The cor.fequtnce of a breach of a war¬ 
ranty we (hall take notice of hereafter. If there be a mifrtpre- 
feiitation, it will avoid the policy, us a fraud, but nor as a part 



OF FRAUD IN POLICIES. 


265 ' 

pf -the agreement. Even written inftructions, If they ,are not in- c H a p. 
ferted 5 n the policy, are only to be confidered as reprefentations $ ' X. 

and in order to make them valid and binding as a warranty, it is f 

absolutely neceflary to make them a part of the inftrument, by 
which the contract of indemnity is effe&ed. If a reprefentation 
be falfe in any material point, it will avoid the policy; and if the 
point be not material, the reprefentation can hardly ever be frau¬ 
dulent. • The principle upon which the policy is void in fuch a 
cafe, we dated in the opening 5 that the underwriter has com¬ 
puted the rif|c upon circumftances, which were falfe, or which 
did not exift. Thefe do&rines are fully eftabliftied by a variety 
of judicial decifions. 

Upon a rule to (hew caufe why a new trial fhould not be P«wfon 
granted in this cafe, Lord Mansfeld reported as follows.—** This ootlp! 785* 
was an action upon a policy of infurance. At the trial it ap¬ 
peared in evidence, that the firft underwriter had the following 
inftru£tion (hewn to him: “ Three thoufand five hundred 
* c pounds Upon the (hip Julius Cafar , for Halifax , to touch at 
“ Plymouth , and any port in America ; Jhe mounts twelve guns 
“ and twenty men.” Thefe inftru£tions were not alked for, nor 
communicated to the defendant: but the (hip was only repre¬ 
sented generally to him as a flip of force : and a thoufand pounds 
had been done, before the defendant underwrote any thing upon 
her. The inftru&ions were dated the 28th of June 1776, and 
the (hip failed on the 23d of July 1776; and was taken by an 
American privateer. That at the time of her being taken, (he 
had on board 6 four pounders , 4 three pounders, 3 one pounders t 
6 half pounders , which are called fwivels, and 27 men and boys 
in all for her crew ; but of them , 16 only were men, (not 20, 
as the inftru&ions mentioned,) and the reft, boys. But the wic- 
nefs faid, he confidered her as being ftronger with this force, 
than if ilie had 12 carriage guns, and 20 men: he alfo f^ici 
(which is a material lircumftance,) that there were neither men nor 
guns on hoard , at the time of the iufurance . That he himfelf in- 
fured at the fame premium, without regard or enquiry into the 
force of the (hip. Other underwriters alfo infured at the fame 
premium, without any other reprefentation than that (he was a 
flip of force. That to every four pounder, there (hould be five 
men and a boy. That in merchant (hips, boys always go under 
the denomination of cnui. This was met by evidence cn the 
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CHAP, part of the defendant, faying, that guns meant carnage guns, 

L r no tfwivels ; and men meant able men, exclufive of beys . There 
were three caufes of the fame nature depending upon the fame 
evidence. \ The defence in each was, that thefe inftru&ions 
were to be confidered as a warranty, the fame as if they had 
been inferted in the policy ; though they were not proved to have 
been (hewn to any but the firft underwrite^. In all the three 
cafes, the queftion for the Court to determine, is, Whether the 
inftru£lions, which were ihewn to the firft underwriter, are to 
be confidered as a warranty inferted in the policy ; or as a repre- 
feutation, which would avoid the policy, if fraudulent ? If the 
Court (hould be of opinion, that the inftru&ions amounted to a 
warranty, then a new trial is to be had in each without cofts; 
•therwife, the verdi£ls, which were all for the plaintiffs, are to 
ftand. At the trial I was of opinion, that it would be of very 
dangerous confequence, to add a converfation, that pafled at 
that time, as part of the written agreement. ^It is a collateral 
reprefentation, and if the parties had confidered it as a warranty, 
they would have had it inferted in the policy. But fecondly, if 
thefe inftru£lions were to be confidered in the light of a fraudu¬ 
lent Riifreprefentation, they muft be both material and fraudu* 
lent: and in that light, I held, that a mifreprefentation made to 
the firft underwriter ought to be confidered as a mifreprefentation 
made to every one of them, and fo would infe& the whole po¬ 
licy. Otherwife, it would be a contrivande to deceive many: 
for where a good man (lands firft, the reft underwrite without 
afking a queftion : and if he be impofed upon, the reft of the 
underwriters are taken in by the fame fraud.” The cafe was 
left to the jury under that-dire&ion. 

After argument at tht bar, Lord Mansfield, afked, Whether 
there was any cafe that made a difference between a written and 
a parol reprefentation? No anfwer being given, his lordfhip 
proceeded: « There is no diftin£lion better known to thofe who 
are at all converfant in the law of infurance, than that which 
exifts between a warranty or condition, which makes part of a 
written policy, and a reprefentation of the ftate of the cafe. 
Where it is a part of the written policy, it muft be performed. 
As if there be a warranty of convoy, there it muft be a convey / 
nothing elfe will anfwer the idea intended by the warranty: it 
muft be ftriflly performed, as being a part of the agreement g 

6 fo{ 
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for in the cafe of convoy it might be faid, the party would not c 
have in Cured without convoy. But as, by the law of merchants! 
all dealings maft be fair and honeft, fraud infe&s and vitiates 
every mercantile contra&. Therefore, if there be fraud in a 
reprefentation, it will avoid the policy, pn account of the fraud, 
but not on account of the non-compliance with any part of the 
agreement. If in a life-policy, a man warrant another to be in 
good health, when he knows at the fame time he is ill of a fever, 
that will not avoid the policy on the ground of mifreprefentation 
(though it will be void for non-compliance with the warranty) 5 
becaufe by the warranty, the infured takes the rifk upon himfelf. 
But if there be no warranty, and he fay, < ( the man is in good 
M health,’ 1 when in fa& he knows, him to be ill, it is falfe. So 
it is, if he dp not know whether he be well or ill; for it ir 
equally falfe to undertake to fay that which he knows nothing at 
all of, as to fay that is true which he knows is not true. -But if 
he only fay,«« hq^ believes the man to be in good health,” know¬ 
ing nothing about it, nor having any reafon to believe the con¬ 
trary } there, though the perfon is not in good health, it will 
not avoid the policy, becaufe the underwriter then takes the rilk 
upon himfelf. So that there cannot be a clearer diftin&ion than 
that which exifts between a warranty, which makes part of the 
written policy, and a collateral reprefentation, which, if falfe in 
a point of materiality, makes the policy void: but if not mate¬ 
rial, it can hardly ever be fraudulent. So far from the ufage 
being to confider inftru&ions as a part of the policy, that parol 
inftruflions were never entered in a book, nor written inftruc- 
tions kept, till a few years ago, upon occafion of feveral a&ions 
brought by the infured upon policies, where the brokers had 
reprefented many things they ought not to have reprefented, in 
-conference of which the plaintiffs were caft. I advifed the in¬ 
fured to bring an a&ion againft the brokers, which they did, 
and recovered in feveral instances: and I have repeatedly, at 
Guildhall , cautioned and recommended it to the brokers, to 
enter all reprefentations made, by them in a book. That advice 
has been followed in London ,• but it appeared lately, at the trial 
of a esufe, that at Briftol\ to this hour, they make no entry in 
their books, or keep any inftru&ions. The queftion then is. 
Whether in this policy the perfon infuring has warranted that 
the (hip ftiould pofitively and literally have 12 carriage guns and 
%o men ? That is, Whether the inftru&ions given in eyidence 

art 
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c hap. u>ea part of the policy ? Now I will take it by degrees. *!The 
/ *• two firft underwriters before the Court are Watfin and Snell. 

Says Watfin , « it is part of my agreement, that the fhip (hall 
“ fail with 12 guns and 20 men: and it is fo ftipulated, that 
** nothing under that number will do : 10 guns with fwivels 
“ will not do.” The anfwer to this is, read your agreement; 
read your policy. There is no fuch thing to be found there. 
It is replied, yes, but in fa& there is, for the inflru&ions, upon 
which the policy was made, contain that exprefs ftipulation. 
The anfwer again is, there nevifr were any inftrudfcions (hewn 
to Watfon: nor were any alked for by him.- What colour then 
has he to fay that thofc inftru&ions are any part 6f his agree¬ 
ment ? It is faid, he infured upon the credit of the firft under¬ 
writer. A reprefentation to the firft underwriter has nothing to 
do with that, which is the agreement or terms of the policy. 
No man who underwrites a policy, fubferibes by the a& of un¬ 
derwriting, to terms of which he knows nothing: but he reads 
the agreement and is governed by that. Matters of intelligence, 
fuch as that a (hip is or is not milling, are things in which a 
man is guided by the name of a firft underwriter, who is a good 
man, and to which another will therefore give faith and credit: 
but not to a collateral agreement, of which he can know nothing^). 
The abfurdity is too glaring, it cannot be. By extenfion of an 
equitable relief in cafes of fraud, if a man is a knave with refpedfc 
to a firft underwriter, and makes a falfe reprefentation to him 
in a point that is material; as where having notice of a (hip 
being loft, he fays (lie was fafe ; that (hall affeft the policy with 
"regard to all the fubfequent underwriters, who are prefumed to 
follow the firft. How then do Watfin and Snell underwrite the 
(hip in queftion ? Without knowing whether (he had any force 
at all. That proves the ri(k was equal to a (hip of no force at 
all 5 and the premium was a vaft one; eight guineas. So much 
therefore for thofc two cafes. The third cafe is that of Eiyer , 
who faw the inftru&ions, with the reprefentation which they 
contained. Did the number of guns induce him to underwrite 

(0) This point, bow far a reprefentation trade to the firft underwriter (ball be taken 
to extend to ail the left, wa- about to be difcull-d in a cafe of Marfden v. Reid, 3 Eaft’a 
Rep. 572. (S-eic for another point, antr, p. 37. and for another poft. p. .)«^The 
f*£ls did net fufticieotly raife the qurttion. /at the Court feem-d inclined to tfie affir- 
active, althrugh the cafe had not proceeded l*t enough to reunite attention to Lord 
Mansfield* dii<in&ion. 

the 
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the policy ? If it did* he would hate faid, put them into ,the c 
policy; warrant that the (hip /hall depart with 12 guns and 20 
mCn. Whereas he does no fuch thing, but takes the fame pre¬ 
mium which lVatfon and Snell did, who had no notice of her 
having any force. What does that prove ? That he is paid and 
receives a premium as if it were a (hip of no force at all. The 
reprefentation amounts to no more than this ; I tell you what, 
the force will be, becaufe it is fo much the better for you. 
There is no fraud in it, becaufe it is a reprefentation only of 
what, in the then ftate of the {hip, they thought would be the 
truth. And in real truth the (hip failed with a larger force; for 
(he had nine carriage guns and fix fwivels. The underwriters 
therefore had the advantage by the difference. There was no 
ftipulation about what the weight of metal would be. All the 
witnefles fay, that (he had more force than if (he had 12 carriage 
guns, in point of ftrength, of convenience, and for the purpofe 
of refiftance. The fupercargo in particular fays, «« he infured 
€t the fame (hip and the fame voyage, for the fame premium, 

“ without faying afyllable about the force.** Why then it was 
a matter proper for the jury to fay, whether the reprefentation 
was falfe, or whether it was in fa£t an infurance as of a (hip 
without force. They have determined, and I think very rightly, 
that it was an infurance without force. Ewer makes an objec¬ 
tion, that the reprefentation ought to be confidered as inferted 
in the policy; but thef anfwer to that is, he has determined 
whether it (hould be inferted in the policy or not, by not infert- 
ing it himfelf. There is a great difference whether it (hall be 
conffdered as a fraud. But it would be very dangerous to permit 
all collateral Teprefentations to be put into the policy. I am ex¬ 
tremely glad to hear that a great many of the underwriters have 
paid. Mr. Thornton has paid, who was the firft perfon that faw , 
theinftru&ions. Shall the reft refufe then ? As to W;itfon and 
Snell t they have no pretence to refufe ; for th£re is not a colour 
for the objection made by them. As to Ewer, we are all fuif- 
fied with the determination of the jury againft him. Therefore 
the rule for a new trial mud be difeharged.” 

N. B. On the Mondpy following, Mr. Davenport faid, he was 
defired by the underwriters to a(k, Whether it was the opinion 
of the Court, that to make written iuftrudious valid and binding 
as a warranty they muft be inferted in the policy ? Lord Mrnif- 
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CHAP, field anfwered, that moft undoubtedly that was the opinion of 
. x ' , the Court: If a man warrant that a (hip (hall depart with 12 
guns, and it depart with lo only, it i6 contrary to the condition 
of the policy. 

From the judgment pronounced tn the caufe juft dated, we 
learn the difference between a warranty and a representation: 
we learn alfo, that a performance in fubftance will Satisfy a con¬ 
dition expreffed in a representation: but that nothing except a 
ftri& and literal compliance will fulfil the terms of the former: 
and we alSo are inftru&ed in the whole do&rine of representa¬ 
tion, as far as it affe£b the contra& of infurance. The pofitions 
advanced in the above cafe were So fatisfa&ory, that they have 
been adopted, as the ground of dire&ion to juries, upon all 
queftions of representation; and have been followed by the 
Court, whenever points of that nature have come before them 

for judgment. 

♦ 

This was an a£lion on a policy of infurance on the (hip Car - 
natic Eafi Indianan, “ at and from Pert I*Orient, to the ifles of 
“ France and Bourbon, and to all or any ports or places, where 
“ and whatsoever, in the Eafi Indies , China, Perfia, or elfe- 
“ where, beyond the Cape of Good Hope, from place to place 5 
“ aifd during the (hip's day and trade backwards and forwards, 
“ at all ports and places, and until her Safe arrival back at her 
c< laft port of discharge in France” But at the fame time that 
this policy was Subscribed, there was a flip of paper wafered to 
it, and (hewn to the underwriters, on which was written the 
following representation : “ The (hip has had a complete repair, 
“ and is now a fine and good veflel, three decks. Intends to 
“ fail in September or OEloher next (1776). Is to go to Madeira , 
“ the ifles of France , Pondicherry , China , the ifles of Frame , 
« and L'Orient” 

• 

The (hip did not fail till the 5 th of December 177 6, and did 
not reach Pondicherry till the 23d of July 1777. She continued 
there till the 23d of Augufi following, when inftead of proceed¬ 
ing to China, (he failed for Bengal, where having pafled the 
winter and undergone considerable repairs, (he failed from thence 
early in the year 1778, (being the Second (hip that left the 
Ganges) returned to Pondicherry , and. after taking in a home¬ 
ward- 
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ward-bound cargo at that place, proceeded in her voyage back C H^a p. 
to V Orient , but was taken in' OEloher in that year,, by the Men- 
tor privateer. The ufual time in which the direct voyage be¬ 
tween Pondicherry and Bengal is performed, is fix or feven days ; 
but the Carnatic was about fix weeks in going to Bengal , and 
two months on the way back from thence to Pondicherry. Both 
going and returning, (he either touched at, or lay off Madras , 
Mafulipatam l Vifigapatam % and Tanon , and took in goods at all 
thofe places. 

It was contended in this caufe, at the trial, that the reprefen- 
tation accompanying the policy reftrained the voyage to the 
limits therein fpecified. They produced fome letters from the 
owners to their correfpondents, one of which was to the follow¬ 
ing effe#: “We doubt not, but on account of the ftorm the 
“ (hip will be forced to go to Bengal to be hid down, which 
“ cannot be done at Pondicherry > in which cafe our captain 
“ will have entered a proteft, which we will forward in time 
“ to you.” In a fubfequent letter they fay nothing of the ftorm 
or leak ; but mention a different caufe for the (hip’s going to. 

Bengal. Thefe letters, it was faid, railed a prefumption that 
the neccfiity of going to Bengal was merely a pretence devifed 
after the capture^ and when the infured began to apprehend 
that the words of the policy would not cover a voyage to 
place. 

Lord Mansfield told the jury, “that the firft queftion was, 

Whether the policy was void, on account of mifreprefentation ? 

Now there is an effential difference between a warranty and a 
reprefentation. The warranty is a part of the contra#: a rifle 
deferibed in the policy is part of the contra#. There can be no 
warranty by any collateral reprefentation. The ground, on 
which a reprefentation affe#s a policy, is fraud, the reprefenta¬ 
tion muft be fraudulent, that is, it muft be falfe and material in 
refpe# to the rifk to be run. All rifles -are governed by the na¬ 
ture of them j and the premium is governed by the rifk. Where 
a reprefentation accompanies an inftrument, it fays, “ I will 
have this underftood as my prefent intention : “ but I will have 
u it in my power to vary it.” The great queftion in this caufe 
is, Whether the reprefentation was falfe, and that in a material 
inftance l Fraud is found out by the materiality of the point it 

is 
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is charged in. # It is to be confidered, then, whether they had 
really a view of going to China . A witnefs has proved that the 
difference of infurance is one per cent: on going to Bengal , and 
not to China . If you think that this was a mifreprefentation to 
avoid paying the one per cent . you will find for the defendant. 
But if you are fatisfied that the real intention, at the time of the 
reprefentation, was to go to China , the plaintiff will be entitled 
to your verdi#: for the infured may change his intention, go to 
Bengali and yet be protected by the policy, which clearly ad¬ 
mits of that voyage, and muft be underftood by both parties in 
a greater latitude than the reprefentation, being expreffed in dif¬ 
ferent and much more comprehenfive terms. If, upbn the 
whole evidence, you (hall be of opinion, that no fraud was in¬ 
tended, and that the variance between the intended voyage, as 
deferibed in the flip of paper, and the a£lual voyage as perform¬ 
ed, did not tend to incrcafe the rifk to the underwriters, thisJlip 
of paper being only a reprefentation t you muft find for the plaintiff. 1 * 
The jury found a verdidt accordingly. And although in feveral 
caufes upon the fame (hip, new trials were moved for, and 
granted; yet in this, which was the only caufe, in which there 
was a reprefentation, the verdi# was acquiefced in, and no mo¬ 
tion refpe#ing it ever was made. 


In the outfet of this chapter, we took notice of a very mate¬ 
rial rule refpefling mifreprefentation ; and which it now becomes, 
ncceffary to repeat. If a reprefentation be made to the under¬ 
writer of any circumftance which wasfalfe, this, if it be in a ma- 
.. terial point, (hall vacate the policy* and annul the contra#, al¬ 
though it happen by mifale^ and without any fraudulent intention, 
5 Burr. or improper motive on the part of the infured. We alfo ftated, 
the principle, on which, in fuch a cafe, the contract is held to 
be void: becaufc the infurer is led into error, and computes 
his rifk upon circumftances not founded in fa#; by which means 
the rifk a&ually run is different from that intended to be run, at 
the time the contra# is made. On this ground it is, that the 
contra# is as much at an end, as if there had been a wilful and 
falfe allegation, or an undue concealment of circumftances. 
The do&rine here meant to be advanced will be better under- 
flood, and more fully illuftrated, by attention to the following 
cafe: 


It 
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It was an a&ion on a policy of insurance- on the (hip, “ the cha p. 
Mary and Hannah, from New Tori to Philadelphia .** At the x - 
time when the infurance whs made, which was in London % on the ju*cdow»u* 
30th of January the broker reprefented the (ituation of the (hip *• Frjfcr » 
to the underwriter as follows: “ The Mary and Hannah , a tight a 6o. 2 M *' 
“ veffel, failed with fcveral armed (hips, and was feen fafe in 
“ the Delaware on the 1 1 th of December , by a (hip which arrived 
u at New Fork” In fad the (hip was loft on the gth of De¬ 
cember > by running againft a cheveau de frife t placed acrofs the 
river. The caufe came on to be tried before Lord Mansfield at 
Guildhall . The defence was founded on the mifreprefentation • 


as to the time when the (hip was feen ; and the reprefentation 
and the day of the lofs being proved, the jury found for the de¬ 
fendant. A rule was obtained on the part of the plaintiff, call¬ 
ing upon the defendant to (hew caufe why there (hould not bi a 
new trial. After argument at the bar. 


Lord Mansfield faid : « The diftindion between a warranty 
and a reprefentation is perfedly well fettled. A reprefentation 
muft be fair and true. It'(hould be true as to all that the in- 
fured knows; and, if he reprefents fads to the underwriter, 
without knowing the truth, he takes the rilk upon himfelf. But 
the difference between the fad as it turns out, and as reprefented, 
muft be material. The cafe of the Julius Cscfdr was very dif- VMe Ante, 
ferentfrom this. The (hip there was only fitted out, when the pawWn*! 
infurance was made. No guns nor men were put on board. It Watfon * 
was only faid, what was meant to be done j and what was done, p * 
though different, was as advantageous, or more fo, than what 
had been reprefented. There was no evidence of aRual fraud in 
the prefent cafe, and no queftion of that fort feemed to be made. 

But there was a pofitive averment, that the (}iip was fe$n in the 
Delaware on the nth of December . The underwriter was de¬ 
ceived as to that fad, and entered into the contrad under that 
deception. There waS no evidence at the trial when (he was 
feen in the Delaware % or in what condition: butfuppofe the fad 
had been explained in the manner now fuggefted, why did the 
infured take upon him to compute the day of the month on 
which (he had been feen ? Why did he not'mention exadly 
what his information was, and leave the underwriter to make 
the computation ? In infuynces on (hips at a great diftance, 

. t their- 
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their being fafc up to a certain day is always confideredit a vfcry 
important circumftance. I am of opinion, that the reprtfenta* 
tion concerning the day was material.'* 

Mr. Juftice Wilier. — fl This is certainly only a reprefenta- 
fion } but, in an infurance on fo (hort a voyager it might have 
made a material difference whether the fhip was known to- be 
fafe two days fooner or later. It ought to have been fhewn, on 
die part of the plaintiff, that it was not material, but there wa 9 
no evidence that the (hip was met on the 9th, or any other day. 
The materiality was proper for the confideration of the jury." 

. Mr. Juftice AfihurJL —“ The diftin&ion, which the court has 
made in the cafes on the Julius Cafar , and Come others, between 
a rtprefentation and a warranty, is extremely juft. There is no 
imputation of fraud in this cafe ; but the' infured (hould have been 
more cautious. In the former cafes, the representation was of 
what was intended \ here it was of a ftated as having hap¬ 
pened, within the knowledge of the infured. He (hould have 
made the reprefentation in the fame words, in which the intel¬ 
ligence is faid to have been communicated to him*” 

- Mr. Juftice- 5 «//rr.— M We cannot fay the difference of the 
day was not materials The fafety of the (hip is the moft mate¬ 
rial fa& of any, in cafes of insurance. The plaintiff admits that 
the place where fhe was met in fafety, was material. Why was 
not the time equally fo ? There was no intentional deceit, and it 
is perhaps unfortunate that the infured made the miftake * but I 
think the verdift right.” 

: A fimilar decifion was made by the fame learned judges at a 
period fubfcquent to that of the cafe of Mac dwell and Frafer. 

Upon a motion for a new trial, Lord Mansfield and the reft of 
the court wrre clearly of opinion, that if the broker,- at the time 
when the policy is effected, in reprefenting to the underwriter 
the ftateofthc (hip, and'the laft intelligence concerning her, 
does not difclofe the whole, and what he cenceals ihallappear 
material to the jury,, they ought to find for the underwriter, the 
contrain fuch cafe being voidalthough the concealment 
&ouU have been innocent, the fa£U nor mentioned! having ap¬ 
peared 



. OF FRAUD IN POLICIES. 

peared immaterial to the broker, and having not been cpmmuci- 
dated merely on that account* 

*.■ ' 

But as has been faid before, and as wilt appear from the cafes 
already; cited, in order* to vitiate the contraO, the thing con¬ 
cealed nittlt be material , it muft be fonte faft, and not merely a 
fuppofition or fpeculation of the infured5 and the underwriter 
ihuft take advantage of any mifreprefentation the firft opportu¬ 
nity, otherwife he will not be allowed to claim any benefit from 
it at a future' period. If therefore the irifured merely reprefent 
that he expe&s a thing to be done, the contra& will not be void,, 
although, the event fhould turn out very different from his ex¬ 
pedition. 

„ Thus upon a motion for a new trial, one of the grounds ftated 
to induce the court to grant it was, that fipce the trial, a mate¬ 
rial reprefentation, which had<been made to Sbulbred , the firft 
underwriter upon the policy, and which turned out to be falfe* 
had been difeovered. Sbulbred made an affidavit, by which it 
appeared, that when he figned the policy in March 1778, the 
broker was getting feveral others, on other (hips, fubferibed at 
the fame time, all belonging to the fame owner, and faid, fpeak- 
ing of them all—“ which veffels are expected t 6 leave the coaft of 
“ Africa in November or December .17 77In truth, the veffei 
in quedion had failed in May 1777, and Sbulbred fwore, that if 
he had known that circumftance, he would not have figned. 
There had been a&ions brought againft all the underwriters on 
the policy, except Sbulbred . * 

Lord Mansfield.—" It has cfertainly been determined in a va¬ 
riety of cafes, that a reprefentation to the firft underwriter ex¬ 
tends to the others. But under what circumftances has the de¬ 
fendant gone-to trial in this cafe ? He fcertainly knew what had 
been reprefented to himfelf. He was acquainted with Sbulbred, 
^n.d had an opportunity of alking before the trial what had been 
reprefented to him. If therefore this evidence is mu, it is ow¬ 
ing to his own negligence. But the reprefentation is not mate¬ 
rial : it was only an expectation, and the underwriters did not 
enquire into the giound of the expe&atjou. This was tying by 
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c B a p. till after a trial, in order to make an objedHon if the verdift 
X * ihould be for the plaintiff.” The rule was difeharged. 


There is another rule upon this fubjeft, which it is material 
particularly to mention; although it may be collefted from al- 
moft all the cafes, that have already been quoted: and it is appli¬ 
cable to each of the three branches, into which this chapter 
has been divided. Wherever there has been an allegation of a 
falfhood, a concealment of circumftances, or a mifreprefenta- 
tion, it is immaterial, whether fuch allegation or concealment be 
the aft of the perfon himfelf who is interefted, or of his agent \ 
for in either cafe, the contraft is founded in deception, and the 
' policy is confequently void. The reafon of this rule is nothing 
more than that which the law of England has for general con¬ 
venience adopted, in treating of the relation between mafter and 
fervant; declaring, that the mafter muft always be refponfible 
for the aft of his fervant, if done by his exprefs or implied com¬ 
mand. It would indeed be of very mifehievous confequence, if 
a man might (belter himfelf from refponfibility of any kind, by 
throwing the blame upon his agent: it would be to allow him 
to contradift a maxim of law, which fays, that no man (hall be 
fuffered to make any advantage of his own wrong : and would 
overturn that wife principle of equity, that when one of two in¬ 
nocent perfons (for the mafter may without danger to the argu¬ 
ment be fuppofed innocent) muft fuffer for.the fraud or negli¬ 
gence of a third, he who gave credit to that third perfon, (hall 
bear the confequences arifing from the confidence fo repofed. If 
this be true, and it cannot be denied, of contrafts in general, 
it muft alfo be admitted in thofe of infurance, where, from the 
very nature of the cafe, the bufinefs is feldom tranfafted by the 
parties themfelves ; but is mod commonly effefted by the inter- 
pofition of agents or brokers. The courts of juftice have ac¬ 
cordingly held, that any /raud in the agent of the infured vitiates 
and annuls the contraft, as much as direft (raud in the infured 
himfelf: and this, although the aft cannot be traced at all to 
the owner of the property 5 or even though he (hould be per#- 

1 

feftly innocent. 


S'ewart and 
othen t. - 
Dunlop and 


In a cafe before the Iloufe of Lords, fo late as the year 1785, 
this doftrine was confirmed. It came before the Houfc on an 

appeal 
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appeal from the Coart of Seffion in Scotland , which had deter- CHAP, 
mined in favour of the refpondents, the underwriters. The cafe 
was (hortly this: a man having arrived at Greenock , knowing of others, H. 
the lofs of the (hip infured, and meeting a friend and intimate JjJJS'gJ* 1, 
acquaintance of the infured, and a partner with him in fome 1785* 
other adventures, communicated the intelligence of the lofs of 
the (hip to him t .who defired it might be concealed. The fame 
day as appears by the evidence, the perfon who had received 
this information held a converfation with the pfaintifPs clerk, 
who made this depofition, « that neither at thit time, nor at 
“ any other time of the faid day, had he any converfation what- 
*« ever with the faid Mr. Boog % or meffage from him, either in 
u writing or otherwife, relative to the Peggy (the (hip infured), 
if nor did he get any hint from him or any other perfort, relative 
u to the making infurance upon her, further than the faid Mr. 

“ Boog's ajking the depone t if he knew whether there was any 
“ infurance made upon her , and if there was any account of her/' • 

After this converfation the plaintiff defired the clerk to write to 
get an infurance effefted, which he did, without dating a word 
(at lead it did not appear that he dated any) of this converfation 
to his mader. Upon the whole of the evidence in this cauf<-> 
although it did not appear by any depofition that the plaintiff 
knew of the lofs of the (hip at the time he made the infurance, 
the Lords of Seffion decreed, ‘ that the infurance made by the 
“ plaintiff would not have been made, if the brigantine Hen- 
“ rietta had not arrived in the road of Greenock the day preced- 
“ ing, and brought intelligence that the (hip Peggy was taken 5 
“ and therefore that the policy was void ” The Houfe of Lords 
confirmed this decree. 

In the decifions of the Houfe of Lords, the reafons of the 
judgment never appear ; and even when the learned judges give 
,their opinions upon any caufe then depending in that houfe* 
authentic reports of* them are not eafily obtained : the confe- 
quence of this is, that one is frequently left to conjefture upon 
what grounds the decree was pronounced. If we may be al¬ 
lowed to conjefture upon the cafe of \tewart v. Dunlop , it (hould 
feem, that as no direft or pofitive aft of knowledge was 
brought home to the plaintiff himfelf, the conv^rf^ion which 
the clerk had with Mr. Boog, was held to be a Efficient proof 
that the lofs was known to him, at the time he wrote the letter, - 

13 it 
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Cif A ?. it the defire of the plaintiff, ordering the infurance. If known 
* to the clerk, the ad of the agent in fuch a cafe becomes the 
W-' -* of the principal; becaufe the law, upon general reafons of 
* policy', will prefume, that the principal muft-know whatever has 
tome 'to the knowledge of the agent. 


But in the end of the fame year, a caufe wa$ decided in the 
King’s Bench, exprefsly upon the point of fraud in the agentj 
for it appeared that the infured was not guilty of any improper 
conduit in the tranfa&ion. In that cafe the circumftances were 


numerous; and the judges gave their opinions fefiatim upon the 
queftion. 


fittfierbetf ft was an a&ion on a policy ofinfurance for no/, under- 
rTetmRep wr * ttcn hy the defendant on the 21ft of September 1782, at fix 
p. ix. guineas per cent, on a cargo of oats on board the (hip Jofeph, loft 

or not loft, at and from Hartland to Portfmouth , beginning the 
adventure from the loading thereof on board the faid (hip at 
Hartland . The defendant pleaded the general iffue, and paid 
the premium into court. This caufe came on to be tried before 
Mr. Juftice Buller at Guildhall , when a verdi£l was found for 
the plaintiff, fubjed to the opinion of the court upon the fol¬ 
lowing cafe: 


That on the 27th of July 1782, William Bundock of Pool, 
agent for the plaintiff, contra&ed with Richard Thomas of Hart- 
land , a com fa&or, for the purchafe of 500 quarters of oats, to 
>be Cfenfign?d to William Fuller at Portfmouth , on plaintiff’s ac¬ 
count j and defired Thomas to fend him ( Bundock ) a bill of lading 
frad invoice, and alfo a like bill of lading and invoice to the 
plaintiff at Mr.- F\fher\ at the Tower, London . That in puriu- 
ance thereof, Thomas (hipped the oats on board the (hip infured, 
which failed from Hartland on the 16th of September 1782, and 
Was loft the fame day off the pier of Hartland. That on the 1 6th 
bf September 1781, Thomas wrote the two following letters to 
William Bundock and to Ffher.. 


To Mr. William Bundock. 

SCf, Hartland , Sept, rrith, Y782. 

This morning ^ loaded the Jofeph with 175 quarters of oats 

iff the addrefs of William Fuller, Portfmouth , anfiheJloop Joile^ 

imme- 
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immediately : but I am afraid the wind is coming to the weftward, CHAP* 

and will force her back. I have fent a bill of loading, and K . ** V 

letter by die tnafter to Mr. Fuller : and alfo a bill of loadingi 
and advice to Mr. Fijber , that hi may infure, if he likes, as the 
equinox is near, (JV.' < R. THOMAS, 

, t 

To Cuthbert Fisher, Efq., 

1 

Sir, . Hartland, Sept . 1 6, 1782,. 

By an order from Mr. William Bundock of Pool, I {hipped this 
day on board the Jofeph , which immediately fet fail for Portf- 
mouth, a cargo of oats as under; and by the fame order as well 
as the order of Thomas Fitzherbert Efq. I took the liberty of‘ 
drawing on you at three days light, in favour of MefTrs. Scott 
2nd Willis, or order, 106/. to be placed to the account of Tho¬ 
mas Fitzherbert Efq. I wijb the whole fafe to hand, and expert 
another velfel to be loaded this, week, weather permitting: this 
evening appears ftormy. * R. THOMAS. 

Then follows the bill of lading. The cafe further dates, that 
•about fix or /even o’clock of the evening of the 1 6th of September,- 
Thomas heard a report that thefbip was on Jbore ; and atfix o'clock 
in the morning of the 1 *]th he knew the Jhrp was lofi. That the 
mode of fending letters from Hartland to London is as follows: 
the letters are collected by a private hand about one. or two 
o’clock of the day on which the pofk fets out from Buldeford 9 
from which place it goe 9 about nine o'clock in the evening, 

That the 16th of September was not a poll day; and the above 
letters did not leave Hartland till one o'clock in the afternoon of the 
17 th, which was the pod day from Biddeford to London: and 
tfye letters which went from Biddeford by the pod of that even¬ 
ing, were received in London on the 20th of September. That on 
* the 19th, the plaintiff wrote the following letter to Fijber , 

t 

Stubb-Lodge, Porifmouth, Sept. 19/A, 178a, 

Dear Fijhtr, 

My cprrefpqndent, Mr. Qundocl, having informed me, that he 
has fent two Hoops to Hartland in Devonjbire, to load oats; on my 

y 4 _ account 
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P. account and rifk, I beg the favour of you to ipfure my amount 
of the cargoes to Port/mouthy as foon as the bills are fent you. 

T. FITZHERBERT. 

That the lad-mentioned letter, together with the former from * 
Thomas , dated September 16th, were received by Fijber in London , 
on the 20th of September t and he thereupon directed the infur- 
ance in quedion to be effected: that on the 21ft, defendant fub- 
feribed the policy. Upon this cafe, after argument at the bar. 

Lord Mansfield faid: « This policy is effe£led by mifrepre r 
fentation, and that mifreprefentation arifes from the proper agent 
of the plaintiff, who gives the intelligence. Now whether this 
happened by fraud or negligence, it makes no difference \ for in 
either cafe, the policy is void. As to the mifreprefentation, the 
underwriter was warranted on the information of the agent to 
take for granted that the (hip was fafe at 12 or 1 o’clock of the 
17th of Septembers for the agent gives an account of the (hip 
being loaded, and fays, “ I wi(h the whole fafe to hand.** Then 
there was a ftrong ground to believe on his letter, that (he was 
fafe when the pod came away; and the poft-maik (hews the day 
when the letters were fentr How does this mifreprefentation 
come ? Why from Thomas , who writes to Fijher , and gives him 
notice of the (hip’s failing, on purpofe that he may infure ; for fo 
he fays exprefsly in his letter to Bundoek . He was honed at the 
time he wrote the letter; but on the 16th, at night, he hears 
that the (hip is gone alhore, and the next morning he knew that 
..Jhe was abfolutely lod. The pod did not go out till the after¬ 
noon of that day; and he had full opportunity to fend an ac¬ 
count of the lofs. If Thomas were not guilty of fraud, at lead 
he was guilty of grofs negligence: but either way, if Thomas were 
perfeftly innocent, this policy, being effected by mifreprefenta¬ 
tion, is void.** 

Mr, Judice Wiliest" Thomas is mod clearly to be confidered 
as the agent of the plaintiff. He (hews by his letter to Fijbeir % 
that he ads as well by the orders of Fitzherbert as of Bundoek* 
If then Thomas be the agent of the plaintiff, he is mod certainly 
liable for his mifreprefcuUtiop $ aud io this cafe the mifrqjrcf 
fcotation is gre.fi,” 
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Mr. Juftice AJbhutft.— 1 * On principles of policy* it Is necef- c 
fary that a man fhould be anfwerable for the afts of his agent/ 

It is often difficult to prove the privity of knowledge ; and there- 
fore the law. will prefume, that fafts known to the one, are alfo 
within the knowledge of the other. Nor is there any hardffiip 
on the plaintiff f for If this fail had been known, the policy could 
not have been cffefted.*' 

Mr. Juftice Bailer «In order to fhew, that Thomas was not 
the agent of the plaintiff, the counfel has affumed a faft, which 
is contrary to the cafe \ for it is faid, that the infurance was not 
made in confequence of Thomas 's letter. But what is the faft i 
The plaintiff's letter to Fijber dcGres him to infure, as foon as 
the bills of lading arc fent. By whom were they to be fent ? 
By Thomas s then he refers to Thomas for all the information, 
and as the foundation of the infurance. The plaintiff, I dare 
fay, isjnnocent; and fo is the defendant. But if the plaintiff 
build his information on that of his agent, and his agent be guilty 
of a mifreprefentation, the principal mud fuffer. It is the com¬ 
mon queftion every day at Guildhall , when one of two innocent 
perfons muft fuffer by the fraud or negligence of a third, which 
of the two gave credit. In this cafe, the plaintiff trufted; not 
the defendant: Thomas had very material information, which he 
did not communicate; the confequence of which is, that the 
policy is void, and. the pojlea muft be delivered to the defend- 


From thefe cafes, the principle, which we ought to eftabliih, 
is evident, vis. that whether the fraud or mifreprefentation be 
the aft of the infured, or of his agetft* the policy is void, and the 
contraft between the parties is vacated and annulled. 

To have troubled the reader with all the cafes that have comp 
to trial upon the ground of fraud, would have fwelled this chap¬ 
ter to the fize of a volume; and at the fame time would be wholly 
unneceffary, as every cafe of fraud muft depend upon its own 
circumftance8. It was thought fufficient to lay down the gene¬ 
ral principles, which the Courts have adopted upon the fubjeft, 
and which are applicable to each diviGon of it as dated in the 
beginning of this chapter; and to cite two or three cafes under 


HAP. 

X. 
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CB A P. &ch.he*d, in order to confirm and illufttatc the 'pofitions and 
* x * principles advanced. 


Roccoa, 
Kok. 51.78. 


« Butas fraud is a charge of a very ferious nature, materially 
a®! 5 fting a map’s credit, chsra&er, and reputation, the law of 
.will never prefume that any one is guilty of it; nor fet 
afide a'cqntra£fc on that ground, unlefs it be fully and fatUfaRa• 
rily proved. The consequence of this favourable preemption i§, 
:>hgc the burden of prpof lies upon the perfon who withes to 
avail himfelf of the fraudulent conduct imputed. Thus if the 
ipfured is fuppofed to be guilty of fraud, the proof of it falls 
upon the underwriter $ becaufe he is the perfon, who is to de¬ 
rive a benefit from fubftamiating the charge. This is not only 
the law .of England , but the law of common fenfe, founded od 
principles of equity and juftice. Although it has been faid, that 
fraud will not be prefumed, unlefs it be fully and fatisfaElorily 
'pnved, it is not intended to convey an idea, that there mud be 
* pofitive and dirtSl proof of fraud, in order to annul the con¬ 
tract. The nature of the thing itfelf, which is generally carried 


. on in a fecret and clandeftine manner, does not admit of fuch 


evidence; and therefore, if no proof but that of actual fraud 
were allowed in fuch cafejjpmuch roifehief and villainy would 
'tfifue, and pafs with inupfrity. Circumftantial evidence is all 
, that can be expe&ed i Vnd indeed, all that is necefiary to fub- 
ftahtixte fuch a chargd. The prejudice entertained againft re¬ 
ceiving circumftantial evidence, is carried to a pitch wholly in* 
excufable. In the cafe before us, we have already (hewn, it muft 
« be received } becaufe the nature of the inquiry for the moil part 
^admits of no other, and consequently it is the beft poffiblc evi¬ 
dence that can be given* fBut taking it in a more general fenfe, 
a concurrence of circumRances (which we muft always fuppofe 


to be properly authenticated, other wife they weigh nothing) 
'forms a ftfonger ground of belief, than pofitive and dire& teth- 
mony generally affords j efpecially when unconfirmed by circum- 
ftanees. The mfon of this is obvious: a pofitive allegation 


<may be founded in miftake, or what is too common, in the per¬ 
jury of tlie witnefs: but circumftances cannot lie) and a long 
.chain of well connected fabricated circumftances, require^ an 
ingenuity and (kill rarely to be met with ; and fuch a epnfiftency 

j&tfcofe wfto come to fuppott fhofe circumftances, by their oaths, 

* * * 
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, OF FRAUD IN POLICIES. . ' 

«s the annals of our courts of juftice can feldom product Be- CHAR 
fides, circumftantial evidence is much more cafily difcofled^ and x * 
much more ealily contradi&ed by teftimony, if falfe, than the 
pofitive and dire££ allegation of a fa£k, which, being Confined to 
the knowledge of an individual, cannot poffibly be the fubjeft 
of contradiction founded merely on prefumption and proba¬ 
bility. , 


Another queftion upon this fubjeCl remains to be difeufled \ 
and that is, whether the underwriter is bound to return the pre- 
• mium, or is liable to an a&ion for it, in a cafe where fraud has 
been proved againft the infured ; and Confequently ytrhere the. 
contrail is void, and no rilk has been run. The ordinances of 
France declare, that if fraud be proved again(t the infured, he Ord.ofLe*; 
{hall be Obliged to reftore to the infurer that which he has re- JJ*** lof ' 
ceiled from him, and alfo to pay him double the premium : and 
if fraud be proved againft the infurer, he (hall, in like manner be 
liable to reftore the premium, and to pay double the fum infured 
to the owner of the. property. A learned commentator upon » Valin, 96. 
thefe ordinances obferves, that if this article fuppofe a full con- 
viition of the crime, the punifhment is too fmall; and that here 
the punifhmentof the aflur'er and fiured i9 nearly equal, although 
the crime of the allured is much greater, when the difference 
between the premium, and the value of the property is confi- 
dered. Indeed, the; idea of enriching one man by the punifhmedl 
of another is itfeU a ftrangeyme; and fomewhat inconfiftent 
with the prefent notions of criminal juftice. The ground upon 
which it has been introduced into the cdidfcs of Franu upon in¬ 
surances, muft have been this, that as the infurer in one cafe, 
and the infured jn the other, runs a confiderable rHk by fraudu¬ 
lent allegations or concealments, they (hall feyerally be entitled 
to the fume dated in the ordinance, as a recompence for the rilk 
they fo incurred. 

p + 

• 1 . 

• % 

The law of Englandwzs for a long time Clent upon this fubje&, 
there being no pofitive declaration of the legiftature refpe&ing 
if: and our courts of juftice had not till lately adopted any ge¬ 
neral tuIc, with refpeft to the return of piemium in cafes of 
•fraud, i In two dr three 'inftances in the Court of Chancery, 
wheri the underwriters have been relieved *from the payment df 

the 
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Chap, the fuais infured on account of fraud, the decree has dire&ed 
x * the premium to be returned. 


« 

whitting- Thus in a cafe in the year 1690, the defendant and others hid 
Thornfco. comc to the infurance office, and bought a policy for' infuring 
rough, Pre. the life of one Horwell (upon whofe life they had no concern or 
Chancery” Entered depending) for a year 5 and the policy ran whether in- 
» • Van*z06 tetefted or not interefted, at a premium of 5/. per cent . They 
* took this Way. of drawing in fubferibers: they agreed with one 
Marwoody a known merchant upon the Exchange, and a leading 
man in fuch cafes, to fubferibe firft ; but in cafe Horwell died 
within the year, Mar wood was to lofe nothing, but on the Con¬ 
trary'was to (hare what (hould be gained from the other fubferi¬ 
bers. Upon the credit of Marwood\ fubferibing, ftveral others 
(who had inquired of Marwood about Horwell , who was his 
neighbour) fubferibed likewife. Horwell lived about four months, 
and then died; and this bill was brought to be relieved again ft 
the policy : and this matter being all confcfled by the anlwer. the 
Court decreed the policy to be delivered up, and the premium to be 
repaid . 


Da Cofta ?. So alfo in the cafe of Da Cojla v. Scandrefr which has already 
SC p°Wim keen cited * n a former part of this,chapter, Lord Macclesfield , 
170. Vi^ although he held the policy to be void, on the ground of fraud, 
ante, p. 147. qj ccrce d ghe premium to be returned to the infured. 

t 

It is true, that during the argument in the cafe next to be 
, quoted, the counfel cited a cafe of Racier v. Hollinpbur y, in 
which the Matter of the Rolls had been of a different opinion 
from that delivered in the two preceding cafes. But Lord 
Mansfield faid* that there mutt be fome miftake in reciting the 
cafe before the Matter of the Rolls: for the pra&ice of the 
Court of Chancery was certainly agreeable to the two former 
cafes. . 

The cafe, in which this obfervation was made, was an aClion 
Diikett, on a policy of infurance on a (hip, with a count of a general /«- 
3 Burr. debitatus ajfumffit for money had and received to the plaintiffs 

33 l ' ufe: and damages weae laid at 98/. , The trial was had, under 

* decree of the Court of Chancery, where the now defendant 
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the infurer, being there complainant) bad offered to pay bad th e 
premium , which was io/. No money was, in the prefent cafe, 
paid into court, though the ufual courfe in thefe cafes is for the 
defendant, the infurer, to bring the premium into court. The. 
jury found a verdid for the plaintiff, for the ten pounds premi¬ 
um, on the count for money had and received to his ufe; al¬ 
though they were of opinion againft the policy, upon the foot 
of fraud ; and found againft it, as being fraudulent. In fad. the 
firft underwriter was only a decoy-duck, to induce other perfons 
to underwrite the policy : and it had been previoufly agreed be¬ 
tween the infured and him, that he (hould not be bound by fign- 
ing the policy} which this court.confidered as a fraud, and 
therefore that the jury had given a right verdid in finding the 
policy fraudulent. With the concurrence of Lord Mansfield 
(before whom this caufe was tried) and of the counfel on both 
fides, it was agreed to bring this queftion before the court, whe¬ 
ther, upon a policy of infurance being found fraudulent, the. 
premium fliouldbe returned to the plaintiff (the infured) or re¬ 
tained by the defendant (the infurer). The cafes abovemen- 
tioned were quoted by the counfel for the plaintiff; but they 
being all in Chancery, Lord Mansfield faid, he wanted to know 
whether there was any common'law determination to the fame 
effed. As it did not appear that there was, his lordfhip faid, It 
was plain what muft be done in this cafe; for he looked upon 
the offer made by the complainant's bill in equity, to be the fame 
thing as if the money had actually been brought into court in the 
prefent cafe. 



But although the common law has been fo filent upon the 
fubjed, as not to lay down any general rule; and although in 
all the cafes dated, the premium was reftored; yet if the fraud 
is notorious, palpable, and grofs in its nature, the court niay 
order, and has ordered, the underwriter to retain the premium. 


Thus where an adion was brought by the infured to recover tyer *. . 
150/. being the amount of the defendant's fubfeription; the * 

ground of refufal was, that the infurance was fraudulent; and 
that the plaintiff knew qf the lofs of the fhip at the time of ef- t. i 7 s 5 .’ 
feding the policy. The counfel for the plaintiff were under 
the necellity of admitting that their client had made fome 
fraudulent infurance* upon this very (hip, fubfequent to the one 

now 
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C*H a fc qow in difpute} but contended that the news of the lofs of thd 
^ ftip had not arrived, till after this particular one was efle&ed. 
The evidence, however, was fo flrong as e^ffly to convince the 
jury, that the plaintiff had received information of the lofs before 
the order for making the in fur d nee was given to the broker; arid 1 
they found a verdid for the defendant. 


Chapman 
and others, 
Affignces of 
Kenner, *. 

!■ taler, 

B. K. Tiin. 
33 Geo.111. 


3 Bur. 

1909. 

♦ 


Ord. of Am- 
fte’rdam, 
art. 56. 
a Mag. 146 


Art. 10. 

% Mag. "S. 
a Mag. a S3. 


Lord Mansfield faid, The fraud was fo grofs,. that the pre- 
zbium (hould sot be recovered from the underwriter. 

9 

At laft rhi 5 great queftion came to be exprefsly decided, where 
the agent of the aflured only had been the guilty perfon ; and 
the whole Court of King’s Bench were of opinion, that in all 
cafes of aRual fraud on the part of the aflured- or his agent, the 
underwriter might retain the premium ( a ). * 

It is proper alfo here to obferte, that it has been laid down as 
clear law, that if the underwriter has been guilty of fraud, an 
a&ion lies agaiuft him, at the fuitof the infured, to recover the 
premium. Thus it was faid by Lord Mansfield , in the cafe of 
Carter v. Boehm , which has already been quoted at large in this 
chapter: *« the policy would be void againft the underwriter,if 
«* he concealed any thing ; as, if he infured a fhip on her voyage, 
** which he privateljrknew to be arrived; and an a£lion would 
*1 lie to * recover the premium 

By fev^ral of the foreign ordinances, the puniftiment of fraud* 
in matters of infurance, is exceedingly fevere. By thofe of Am- 
Jlerdam it is declared, (l that as contra&s of ihfurance are coti- 
“ tra&s of good faith, wherein no fraud or deceit ought to tale 
K place, in cafe it be found, that the infured or infurer 3 , cap- 
“ tarns, (hlppers, pilots* or othe s ufed fraud, deceit or craft, 
if they (hall not only forfeit by their deceit and craft, but fliall 
•* alfo be liable to the lofs and damage occafioned thereby, and 
“ be corporally punched fot a terror and'example to others; 
« even with death , as pirates and manifeft thieves, if it be found 
«« that they have ufed notorious malverfatior. or craft.’* 'I he 
ordinances of Middtibftrg contain a ptovifion exa£Uy in the fame 
words. At Stockh9lm\-2^fi>i'i% has been declared, that fuch an 
offender, befides reft the party injured, (hall, according 

\ 

{ 0 ) poft. eh 19. where the queftion of return of premium oq iafurincea illegal 

and void is diVculIed. * - 


to 
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to the circumfta/ices of every particular affair/be puntthcain chap, 
his eftate, honour, and life* ** 


frauds in contra# s of infurances have not as yet had' any pu» 
nHhment affixed to them by the laws of England , that I have ' 
been able to learn $ but there are one or two cafes which have 
been declared to be felonies by pofitive ftatutes, where the a& 
committed has been to the prejudice of the underwriters. 


a , 4 r | 

By a ftatute in the reign*of queen Anne, it wapena&ed, that i Aw ft/ > 
if any captain, matter, mariner, or other officer, belonging to * * 

, any (hip, (hall wilfully calt away, burn, or otherwife dcftroy, 
the (hip, unto which he belongeth, or procure the fame to be 
done, to the prejudice of the owner or owners thereof, or of any* 
merchant or merchants that (hall load goods therein, (or by a 
fubfequent ftatute, to the prejudice of any perfon or perfonsthat 
(hall underwrite any policy or policies of infurance thereon,) 
he (hall fuffer death as a felon ; and the benefit of clergy is taken 4 G*o i- 
away from this offence by 11 Geo, I. ch, 2y. .-***" * 


• Thefe are the only provifions, which the legiflatute of this 
country has, as yet, thought proper .to make for the prevention' 
of crimes of this enormity: but as the records of our courts of 
juftice evidently prove that frauds are too frequent in policies of 
infurance, greater feverity than merely annulling the contra# 
fee ms neceflary, in ordtr to put a ft op to fuch offences. 



CHAPTER the ELEVENTH. 


Of Sea-worthinefs. 


TTAVING in the preceding chapter treated very fully of tM* 
influence which fraud has upon the coptraQ of infurance** 
we proceed to (hew, that other circumftances, in which no fraud 
whatever can be difeovered, or even fufpe&ed, wUtilfo yitiato 
and annul the policy. Of this nature is the Jo&rtne of Sea- 
worthinefs. Upon this pqint it has been determined, that every 
{hip infured muft, at the time of the infurance, be able to per¬ 
form the voyage, unlefs feme external accident (hould happen ; 

. and if {he have a latent defe& wholly unknown to the parties, 
that will vacate the contra& ; and the infurers are difeharged. 
This dodriiW is founded upon that general principle okinfurance 
law, that the infurers ihall hot be refpontible for any lofs anting 
from the inefficient or defe&ive quality or condition of the 
thing infured. 

\ 

. There is in the contract of infurance a tacit and implied 
agreement that every thing (hall be in that date and condition, 
in which it ought to be ; and therefore* it is not fufficient for the 
infured to fay, that he did not know that the (hip was not fea- 
wdrthy; for he eught' to know that (he was fo, at the time 
he made the infurance. The (hip is the fubjiratum of the con¬ 
tract between the parties; a fhip not capable of performing the 
voyage is the fame, as if there were no (hip at all; and although 
the defe& may. not be known to the perfon infured, yet the very 
foundation of the contract being gone, the law is clearly in fa¬ 
vour of the underwriter 5 becaufe fuch a dcfe& is net the con- 
fequence of any external misfortune, or any unavoidable acci¬ 
dent, arifing from the perils of the fea, or any other rifk, againft 
which the underwriter engages to indemnify the perfon infured. 
To fupport a contrary do&rlne would introduce a'variety of 
frauds, as it would probably fubjedt the underwriter to account 
for the lofs, diminution, or wade, which may happen from the 
neceflary and ordinary ufe of the thing infured j or the wear 

2 ' and 
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Uni tear of. the (hip in the common courfe of the voyage: and c P. 
all of thefe are .rifles, to which the infurer has never been con- . 1 

'fidered as expofed. From what has been faid it appears, that 
thq ground of decifion in this cafe is perfectly diftindl from any 
principle of fraud : that it depends merely upon this, that the 
infured is prefumed to be better acquainted with the ftatc and 
condition of his fhip than any other man ; and that he has ta¬ 
citly undertaken, that (he is in a condition to perform the deftined 
voyage. In the caufe of Carter v. Boehm , which was decided in 
Ea/ler term 1766, Lord Mansfield , in difcourGng upon'the cafe, 
then before him, affirms the law refpe&ing the neceffity of a (hip 
being lea-worthy when {he is infured: for he fays, “The utmoft 
“ that can be contended for is, that the underwriter traded to * 3 , 3 b 
“ the firt being in the condition in which it ought to be; in like 
“ manner as it is taken for granted , that a Jhip infured is fear 
“ worthy.'* But although the infured ought to know whether 
his (hip was fea-worthy or not at the time (he fet out upon her 
voyage; yet he may not be able to know the condition (he may 5 Bum 
be in, after (he is out a twelvemonth: and therefore, whenever a804 * 


it can be made appear, that the decay, to which the lofs is attri¬ 
butable, did not commence till a period fubfequent to the infu- 
rance, as (he was-fca,- worthy at the time, the underwriter, it is 
pvefumed, would be liable. Indeed, in a late cafe upon another ^ v 
point, but where the fame principle was much relied upon, Pa»kinfon, 
Lord Mansfield faidj “ By an implied warranty every {hip in- DvU £ 1- 73 * 
“ fured mull be tight, {launch, and ftrong: but it is fuflicient 
“ if (he be fo at the time of her failing. She may ceafe to be fo 
« in twenty-four hours after departure, and yet the underwriter 
“ will continue liable ( a ).” Every cafe of this kind, it ia true, 
mud depend upon its own circumftances ; but when they are 
once afeertained, the rule of law is clear and deciGve. The 
moft material cafe upon this fubjedl in the law of England is that 
of the Mills frigate, which underwent a variety of difeuffion in 
feveral courts, and in which all the principles on which this doc- 
. trine is founded were fully difeufied. I have ufed my utmolt ' 
endeavours to procure a copy of the opinions of the judges upon 


(e) Buttf a (hip fail upon a voyage, and in a day or two became leaky, and founder, 
or >1 obliged to return to poit without any dorm, or rifible or adequate caufe to.produce 
fuch ao effed, the prefumptien. it, that (he was not (ea-worrhy when (he failed) 
and the jury, upon the plainest own cafe, may draw fuch a conclufion. Monro and 
antiltr t. Vandam. Sitting! at Guildhall before Lord Kenyon after Micbaelriaa 
Ter* 1794. / 

-3 ' that 
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chap, that cafe ; but they hare been ineffectual: therefore the reader 
» Xf ‘ . niull be fatisfied with a full ftatement of the cirtfimftances, as 
they appeared upon the demurrer to die evidence. 

, / * 

Before the proceedings in this cafe are dated, it will be ne- 
ceflary to mention, that an a&ion had been brought in the court 
of'Common Pleas on the fame policy againd one of the under¬ 
writers ; and Lord Camden , who tried that caufe, directed the 
jury to find a verdi£ for the plaintiff: but upon a motion for a 
new trial, his Lordfliip declared, that he had changed his opi? 
nion: and the whole court of Common Pleas laid down the 
principles above dated, and directed a new trial. Upon the 
fecond trial. Lord Camden dated to the jury the opinion he 
‘had formed upon the fubje&, and a verdi& was accordingly 
given for the defendant, which, upon a fubfequent application, 
the court of Common Pleas refufed to fet a fide,. The plaintiffs 
then commenced a new a£lion in the court of Exchequer againd 
another of the underwriters, and which is now the fubjedt of 
our ?ttencion. 


Mlllc and 
another v, 
Roebuck. 
In the Ex¬ 
chequer. 


This was an a&ion on a policy of infurance, lod or not lod, 
at and from the Leeward IJlands to London , warranted to fail 
on or before the 26th of July , upon any kind of goods, wares, 
and merchandizes ; and alfo upon the body, tackle -fcfr. of and in 
thegoodjbipor vefiel called the Mills Frigate , beginning the ad¬ 
venture on the goods from the loading thereof on board the faid 
./hip at St . Kilt's, and upon the (hip from her arrival at the Lee¬ 
ward IJlands . The defendant undertakes to indemnify againd 
the ufual rifts, for a premium of 2 /. 10/. per cent . The lofs 
was deferibed in the fird count of the declaration in thefe words: 
ct That the faid (hip, after her departure from Nevis on her 
“ voyage, and during her faid voyage, failing and proceeding 
" on the high feas by and through the force of winds and tem- 
“ p?duous weather, and by and through* the mere perils and 
« dangers of the feas, fprang divers leaks, and became very 
“ leaky, crippled, bulged, disjointed, fplit, and wholly loft.” 
Jn the fecond count the lofs 13 alleged thps: “ by and through 
t« the mere perils and dangers of the feas, and by the darting 
a and loofening of .one or more plank or planks of the faid (hip, 
a and by accidentally fpringing one or more leak or leaks# the 
a ftid ihip became very leaky, crippled, fsV. and totally unable 

to 
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f * to proceed on,, or perform jhe faid voyage/' There were e 
two other counts in the declaration upon a policy on freight to 
recover from the underwriter the amount of his infurance upon 
that alfo ; and a fifth count for money had and received to the 
plaintiff’s ufe. The defendant pleaded the general iflue j and 
paid the premiums into court. 

t 

This caufe came on to be tried before Lord Chief Baron 
Parker i and the defendant demurred to the evidence produced 
on the part of the plaintiff. The demurrer follows in thefe 
words: Thereupon the faid John and Thomas Mills (the plain¬ 
tiffs) (hew in evidence to the jury to prove and maintain the 
iffue within mentioned on their part, to wit, that the defendant 
underwrote the policy of infurance, and that the plaintiffs were 
interefted to the amount as in the declaration is mentioned : 
That the (hip in queftion was a French- built (hip, and known 
to be fo to the defendant at the time he underwrote the faid 
policy: That the timbers of French (hips are ufually fattened 
with iron bolts or fpikes, which are liable to grow rufty: and 
when the fame are grown rufty, the timbers of fuch (Mps fre¬ 
quently become loofe at once, and the (hips are rendered, inca¬ 
pable of bearing the fea, without any perceptible fymptoms of 
decay: that the (hip in queftion was purchafed by the plaintiffs 
in the year 1757 ; that fince that time (he has been generally 
employed by -the .plaintiffs, who are Wejl India merchants, in 
that trade j and large fums have conftantly been infured on her 
and her cargoes; that in February 1764, being bound to the 
Leeward }Jland{ % and back again to London , (he failed on her 
voyage ; that before (he failed from London on that voyage) the 
plaintiffs ordered the captain to have every thing done to the (hip, 
which he (hould think proper to repair herThat in purfuance 
of fuch orders, the (hip was put into dock and repaired, where 
the (hip carpenter did all fuch repairs to her as he was ordered, 
the expences of wjiich amounted to about 100/. of which about 
30/. was for the (heathing and other repairs of her hull, and 
the reGdue in her upper works : that nothing more appeared 
to the (hip carpenter; oj the captain, to be wanting to make her 
fit and complete for the faid- voyage; but her iron bolts and 
fpikes were not then examined, which could not be done with¬ 
out taking off her (heathing ; an a£t never done where (as the 
"cafe is here) the (hip had beqp (heathed a little time before : 

Z 2. that 
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that George Hay ley, cfq. the firft underwriter on this policy, and' 
many other perfons by whom policies of infurance ate generally 
underwritten, keep a regifter, in which all fhips ufually infured 
by them, are entered, with an account of the age, conftru&ion, 
and vifible goodnefs of the veflels, and to whom they belong, 
and alfo employ a furveyor, whofe bufinefs it is to furvey fuch 
ihips : that the (hip in queftion, at the time of underwriting the 
policy, and long before, had been entered in fuch regiltcr j and 
previous t© her laft outward-bound voyage, had Been furveyed 
by one Thomas Whitewood, who was then, employed by the faid 
George Hayley, and Other underwriters, as fuch furveyor; and as 
far as appeared to the faid Thomas Whitewood , was in good con¬ 
dition, and perfcdlly fit to undertake a voyage to and from the 
Leeward IJlands ,• but the furveyor did not, neither could he, 
examine the bolts and fpikes for the reafons afofefaid ; but did 
furvey, as far as is ever praftifed, in fuch cafes : that the faid 
George Hayley had often before underwrote policies on the faid 
fhip and her cargoes ; and the witnefs, who was the infurance 
broker, faid he believed Mr. Hayley knew as muclrof the con¬ 
dition of the faid (hip as the plaintiffs did, and particularly on the 
outward-bound voyage to the Leeward IJlands , he underwrote 
40c/. on thi6 (hip : that in fuch laft outward-bound voyage, the 
(hip met with a great deal of bad weather; was very leaky, anil 
could not get into Madeira,' where (lie was ordered to touch; 
but'was obliged to bear away for the ifland of Nevis: that (he 
arrived at the ifland of Nevis on the firft of April 1764, and 
from thence went to the ifland of Saint Chriflopber , where (he 
delivered her outward bound cargo, and had fuch repairs done 
to her, as were then thought neceflary, and to all appearance 
put into a proper condition for her voyage ho ne ; but her bolts 
and fpike6 were not, ndr could be examined there: that about 
,the end of the faid month of April, the (hip failed from St. Kitt*s 
to Nevis, where the captain had been promifed a loading for her 
home: that on her arrival at Nevis, the planters, knowing (he 
had been leaky in her outward-bound voyage, were not willing 
to put fugars on board her; and that in order to fatisfy the 
planters there, that (he was in a proper condition to carry a 
cargo ot fugars to London , they proppfed to the captain, as a 
meafure which would be fully latisfa&ory to them,'that he 
fbould fubmit the (hip to be furveyed. by all the captains thsn in 
the harbqur, being fix in number; and told him, that-if they 
1. 4 • ' fliould. 
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(hould report her to be fit for a* voyage to London , they would ^ 
then load her with fugars: that the captain did fubmit to fuch 
furvey, though it would have been for the intcreft of the (aid 
captains to report the (hip unfit for the voyage; as by that 
means they would have had an opportunity of gaining more 
freight and fooner: that on the 8th day of May 1764, the faid 
capping, after having furveyed her carefully, but without ex¬ 
amining her bolts and fpikes, which could not be done there, 
figned the following report: “ Nevis , May 8th, 1764. At the 
“ requeft of captain George Finch , of the (hip Mills ffrigat,e 9 we 
(t the fubferibers did repair on board the faid (hip, and after due 
“ examination, it did appear to us, that the occafion of the 
“ (hip’s making more water than ufual on her voyage from Lon* 
Aon to this place, was occafioned by fome negle& in caulking 
“ the faid (hip, which may very eafily be made tight, the faid 
“ (hip otherwife appearing to us to be Itrorg and found 1 and 
M when caulked, we are of opinion, will be fully fulficient to 
“ carry a cargo of fugars to London , John Shepherd, That' 

afterwards the (hip was caulked according to the faid report, and 
that thereupon the planters fent their fugars on board, and the 
(hip was foon loaded with about three hundred and feventy 
hogflieads of fugar: that during the time of her loading, and 
until and at the time of her failing, which was about two months, 
the (hip continued tight, appeared to be in good condition, and 
made no more water than the bed (hips ufually do, and^are ex- 
peded 10 do: that the (hip failed from Nevis on the 26th day 
of July 1764, about eight o’clock in the evening, and the next 
day, about four o’clock in the afternoon, without any bad wca- ' 
ther or extraordinary fwell of the fea, (he fprang a leak, and the 
captain was obliged to bear away for St. Chriftophn* where he 
arrived-on the 28th of July: that on his arrival there, he got 
the (hip unloaded to fee what was the matter with her, when it, 
appeared that (he had Itarted a plank; that he thereupon applied 
to the judge or the Court of Vice-Admiralty for a warrant to 
furvey the (hip; and a warrant was granted to.four captains, 
and two (hip carpenters, or any three of them s four of whom 
did, according to fuch warrant, furvey the faid (hip, and did re¬ 
port, that (he was unfit to proceed on her voyage without being 
thoroughly repaired: and that the expence of fo repairing her 
there, would amount to more than the value of the (hip and 
freight 4 and (he was therefore condemned by the faid court as 
* ^ unfit 
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C P * un *** ^ or voyage ! that fomc of the iron bolts, and fpikes 

- r - J with which the timbers of the Chip in queftion, like other French - 
built (hips, were fattened, were broken in the plank that was fo 
- ftarted, which the captain and the faid furveyors felt, by palling' 
up their hands between the plank and the (hip; and which ap¬ 
peared upon farther opening the ends of the plank; and that the 
faid plank was darted from one end to the other : that it was 
owing-to the faid bolts and fpikes being grown ru(ly and decayed, 
as then .appeared to the captain and furveyors, that fuch plank 
darted :* *that he believed the furveyors, who condemned her, 
thought the fapie 5 wherefore, and fuppofmg the other bolts 
and fpikes in the (hip were slfo grown rufty and decayed, though 
that could not be known for certain, without ripping off her 
planks, and making a more' drift examination, the furveyors 
made their faid report of condemnation : that the faid plank was 
not taken off, nor could it be, without linking the (hip, which 
has not yet been broken up, but continues at St. Qhrijhipher's as 
a hulk : that -on the aforefaid account, it was then concluded, 
and is now believed by the captain, that the faidJfAp was not Jit 
for the infured voyage home, at the time (he fo failed from Nevis 
for London , though, to all outward appearance , fhe was a very good 
Jhip , and , as he then believed, proper for the voyage 5 and fuch a ' 
(hip as he) from her outward appearanceffhould have had no object 
lion to fail in again s but had he known the decayed condition of 
her faid bolts and fpikes before he fet fail on bi£homeward bound 
voyage, he would not have ventured his life in her : that there 
is no do. k, nor fcarce any materials for repairing (hips at St. 
Cbriflopher’s, nor could (he fail to any other place to be repaired ; 
and that if this mis f prtune had happened in North America, or 
England , where there are proper docks and materials, (he might 
have been repaired for three or four hundred pounds; that while 
the faid (hip was firft at St. Chri/lopher , 5 % before lhe had taken 
in her cargo, namely, on the 23d of April 1 764, the captaiq 
wrote the following letter to the plaintiffs: * 

• “ Gentlemen, St. Chrijlopher’s, April 23, 1754. 

“ I take the firft opportunity of acquainting you, that I ra- 
«. rived at Nevis, after a moft difmal paflage, on the firft inftanfc 
«« On the fixth of March , at day-break, I made the illands D 
Vfirts, diftant about four leagues, ran down for Madeira , with 
f* a ffe(h gale at E, S. E. till four in the afternoon, when beiqg 

“ within 
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11 within a mile off the (bore, and judging about five or fix miles chap, 
“ off Fenchall Road , a very hard and dark /quail took us fu'ddehly 
“ with fuck violence, that I was obliged to clear off the land under 
t( the courfes . It was exceffively hazy the whole evening after, 

99 that one could hardly fee the {hip’s length ; fo that it would * 

99 have been the greateft imprudence to have run the rifle of 
99 overfliooting our port, or running afliore.- The gale increafed, 

99 and, in the night, came round to the N. E. and the Jhip 
“ Jlrained fo much by the prejfure of fail we were obliged to carry on 
99 her in that great fea, that it was with the utmoft difficulty wt 
99 could keep her free . On the eighth, at nine in the Morning, 

99 reckoning myfelf ninteen leagues to leeward of Madeira , our 
“ Jbip fo loofened , that we could not carry fail upon a wind ; and 
“ feeing no probability of the wind (hifting or abating enough 
“ to give us a chance of beating up, bore away for Nevis, judg. 

“ ing it better for the prefervation of the whole than to run any 
“ hazard in endeavouring for the Canaries in our weak, leaky, 

99 and diftreffed condition. I have confulted with Mr. Cottle » 

<< the counsellor here, who advifes me to fell the fiour and lime 
99 at publick vendue, and to carry the iron hoops, &c. back t to 
“ England. As the Jbip's complaint has been chiefly in her upper 
99 works , I am obliged to have her new nailed from the wail up- 
« wards; and hope you will find that what repairs are neceffary 
" to be made here, are conducted with all the .reality circum- 
“ ftanccs will adrajt of.” . 


That the plaintiffs received this letter in London on the 13th 
day of June 1764, and, a day or two afterwards, gave it to 
Matthew Towgood , an infurance broker, to get ioco/. infured 
on the freight home for the ufe of the owners, and 250/. on 
their fourth part of the- faid {hip : that the faid Thu;good fir It 
(hewed the policy in queftion, and the letter to the faid George 
Hayley , on the 19th of June 1764, who, after reading over the 
letter, afleed him what inteteft he had to infure; to which the 
broker anfwered, (hip, freight, and cargo; and that he might 
write which he pleafed : that thereupon the faid George Naylfy 
faid he would underwrite the (hip, faying die would come home 
fafe enough, notwithftanding the damage which the faid letter 
imported (he r had received, as it was a fummer voyage; but that 
(he would vpty likely damage her cargo; that the faid George 

t 4 Hayley 
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p * Hay ley was going toundctwritc the faid policy for 300/. on the 
faid (hip, and had wrote the figure 3 : but on the faid Matthew 
TawgaotTs telling him", he was a bold man to write three hun¬ 
dred pounds after reading the faid letter, the faid George Hayley 
{truck out the figure 3, and converted it into a 2, and accord-' 
ingly underwrote the faid policy for the fum of two hundred 
pounds o£ the faid (hip: that the faid Matthew Toivgood (hewed 
the faid letter to the faid defendant Roebuck , and all the other 
underwriters on the faid policy, before they underwrote, the 
fame 5 and the faid defendant fays, that the evidence aforefaid, 
in manner and form aforefaid, (hdwn by the plaintiffs to the 
jury, is not fufltcient in law to maintain the iffue within joined 
on the part of the faid plaintiffs j and that he, the defendant to 
the evidence aforefaid, hath no necefiity, nor by the law of the 
land is obliged to anfwer. Wherefore he prays judgment, and 
that the jury may be difeharged from giving any ycrdidl upon 
the iffue. 

The plaintiffs join in demurrer. 

This demurrer was argued in the Court of Exchequer, and 
judgment was there given in favour of the allured : and of what 
fell from the judges on that occafion, I have only been able to 
procure this account, “ that judgment was given for the plain- 
« c tiffs, not upon the points argued (namely, that it was effential 
w that the (hip (hould be fea-worthy), the Court being as to thofe 
** of opinion with the underwriters; but'becaufe the evidence 
'<* did not, as the Court thought, precifely prove that the (hip was 
** not fea-worthy, at the time of the infurance taking place 
•« qn the ift of April 1764, on her arrival at Nevis, but only that 
•* (he was fo at the time of her failing on the 26th of July” 
. But the Court unequivocally declared, that a (hip, that is not at 
■thecommencement of the infurance in fit condition to perform her 
voyage, is not a fit fubjeft of infurance. UpQn this judgment a 
writ of error was brought in the Exchequer Chamber, which was 
. argued before Lord Mansfield and Lord Chief Juftice Wilmot, 
who.were to report their opinions thereon to the Lord Chancel¬ 
lor ; and tlie judgment of theCourt below was ultimately affirmed. 
Whether the judgment was fo affirmed upon the fpecific ground 
tfcea in the Court of Exchequer, or upon feme, difficulty urifitrg 
v - * • • 
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out of the form of proceeding (being upon a demurrer to evi- C h a p. 
deuce (a),) does not notf appear: .’but whether upon the one - , 

ground, or the other, there is no doubt, though judgment was 
£iven for the plaintiffs, that the principles of infurance law upon 
the fubjeft of fea-worthinefs, and the do^rine of implied war-' 
ramies or conditions, have always been confidered as unalterably 
fixed and afeertained fmee that period, although thit do&rine 
was not then for the firft time dated in our Englijh courts, and 
was certainly long before known in the law of infurance in other 
parts of Europe. It is unfortunate that from the circumftance 
of there being no printed report of this cafe, and from the pra&ice 
of the two Chief Juftices reporting their opinion iu private, the 
grounds of that opinion cannot now be obtained : but it cannot 
be difputed from the opinions of Lord Mamfield and other judges 
both before that time and fince, that the principles laid down in 
the beginning of this chapter are clearly eftablifhed as the law of 
England .—Thatthefe principles were fo eftablifhed is manifeft 
from the following decifions: 


* t 

The plaintiff had purchafed a (hip, and after having her fur- iie r. 
veyed by proper judges, he fent her into the dock, and there had 
her fully repaired, and the (hip-builder was ready to fwear, that Ouiidhail 
jie effectually repaired her, as he thought, having done all that xcroM^tla 
was required to make her a good (hip; (he then was taken into 
the government fefvice, on which occafionfhe was as ufual fur- 
veyed by the perfons employed fqr the purpofe, She failed out 


(<*) See the cafe of Cockfedge v. Fanjhaxv, Dougl. 119. and the cafe of Qibfm and 
JobnJon v. Hunter , in error, in the Houfe of Lords, a H: Block. 187. where it appeari . 
to be decided by all the judges, that in a cafe of circutnftantul evidence (a* in the cafe 
J>f the Mill* Frigate) it it net competent to the defendant to infill upon a juiy being dif* 
charged from giving a verdift, by demurring to the evidence^ apd obliging the plaintiff 
to join in demurrer, without diftinftly admitting upon the record, every fatt and every 
eonclufion, which the evidence given for the plaintiff tended to prove. And in the for¬ 
mer cafe it is expreCdy /aid, that the demurrer to evidence advtiti the truth of all fad-, ^ 
yvhicb the jury ntigfc or ctpli infer in favour of the party offering the evidence. Upon 
the form of proceeding therefore in the cafe of the Mi 'h Frigate , and confiftpptly with - 
the notion entertained at the time when Cockjedgt v. Fanjhaw w&i decided of the effeft- 
iaf a demurrer to evidence, at it waa a cafe of ciicumftancial evidence, on which the jury 
!eight have' dnwn a coodufion in. favour of tbi plaintiffs, it ia ppfftbk that jndgn^ept 
1 pugbt have been given for tber plaintiffs independently of the groiui^ taken in the Court 
ft Eafche^uer, and w bate vet opinion the judge* might entertain on the main point in - 
^ncaqfk. 

/- a 
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c.H A* p. of the Thames , and arrived'at Portfmoulk% but being very leaky 
. t with, bad weather the Admiral ordered her to go in and undergo 

a furvey there. This was done, and it was found on opening 
her, that fome timbers near her keel were very bad, infomuch 
that ihe wks condemned as infufficient to proceed. 


The plaintiffs having mfured her, applied to the underwriters 
for.thelofs; the defendant was one; and the plaintiff infilled he 
had and could prove that he had done every thing in his power to 
fend her out fuflicient and good, and that thisdefe& was a latent 
caufe not known to him or difeovered when Ihe was furveyed or 
in the dock repairing. 

Lord Mansfield faid, that it appeared that the (hip had died a 
natural death, and received her death blow before the infurance 
commenced ; and however innocent the plaintiff was, and how¬ 
ever cautioutiy he had a&ed, the underwriter was equally inno¬ 
cent j and the implied warranty mud and ought to have its effe&i 
and the plaintiff mud make the bed of a bad bargain: he had 
the (hip (defe&ive as (he was) not injured from any fea lofs after 
the infurance was made. The plaintiff was nonfuited. 


Oliver ▼. 
Cowley. . 
Sitting} nt 
Guil^lu!! 
ifter Trin. 
t?6j. 


So alfo in another cafe where an a&ion was brought by an 
innocent ihipper of goods (no part owner of the (hip) againd the 
underwriter, and the policy was effe&ed on goods in the Amy 
* and Latitia at and from Montferat to Loudon: It. appeared that 
the (hip failed the 2<5th of July , and the next day without any 
bad weather (he was very leaky and obliged to run for St, 
Thomas's one of the Virgin iflands, where (he was unloaded, and 
the goods, being much damaged, were fold. It could not but be 
allowed on all (ides, that the (hip was not fea-worthy to under¬ 
take the infured voyage 3 and it was agreed and admitted by de¬ 
fendant that the (hipper of the goods was a dranger to it when 
the goods were (hipped. The plaintiff was nonfuited, Lord 
Mansfield faying, that the implied warranty could not be dif- 
penfed with in any cafe 3 that it was a point of law, and if the 
plaintiff’* counfel thought there was any ground to go upon he 
would fave the point: but the plaintiff’s counfel declined this* 
.being fatUfied the cjueftion yeas clear againft them.* The plain-* 
tiff was nonfuited. 

That 
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That thefe principles, fubfequent to the cafe of the Mills Fri¬ 
gate, were deemed to be unfiiaken is manifeft from this, that 
within two years after the cafe of the Mills Frigate was decided 
(judgment having been given in that caufe in January 1769) Lord 
Mansfield, in the cafe of the Earl ef March v. Pigot, which came 
before the Court of King’s Bench in the year 1771, the cafe of 
the Mills Frigate having been mentioned at the bar, faid, 4t The 
** infured ought to know whether his (hip was fea-wotthy or not 
“ when (he fet out upon the voyage infured: but how (hould 
f< he know the condition (he might be in, after (he had been out 

a twelvemonth (a) V 9 

And again his Lordfliip, in the cafe of Eden v. Farhin/on , de¬ 
cided in the year 1781, confirmed the do£lrine, by obferving that 
“ by an implied warranty, every (hip infured muft be tight, 
*< (launch, and ftrong; but it is futficient if (he be fo at the 
** time of her failing. She may ceafe to be fo in twenty-four 
“ hours after her departure, and yet the underwriter will con- 
gl tinue liable,” 

So alfo in a very modem cafe, the law refpefting the implied 
warranty of fea-worthinefs was accurately dated, and the reafon 
of it clearly illudrated by Mr. Judjce Lawrence. The learned 
judge faid, “ I alfo doubt whether there is any analogy between 
M a cafe like the prefent and cafes where there is an implied 

(4) In a late cafe, where in infurance was on the (hip Henry, “ at and from Liter- 
“ p&ol to the coaft of Africa," tec. it appeared that at the time the policy wu made, 
the (hip was not fo a conditioo to go to fea, bat w»i in ft& at the time undergoing very 
material repairs; and it was contended by the underwriters that as the rifle deferibed was 
at as well as front, if the fhip wsa not Tea-worth?; from whatever caufe, when the policy 
was fubferibed, it was void j aod that any repairs done afterwsrds, fo as to make her 
completely fea-worthy at the time of failing, would not cure that itftOi. 

Lord Kenyon was qf opinion that, under the words at and from, it is fufficient if Che 
fhip be fea-wortby ,at the time of failing, for from the nature of the thing, the Ihip, while 
at the place, probably muft be undergoing feme repair. The plaintiffs had a verdift j 
and no motion was made to let it afide. Aod, in a fubfequent cafe *, Lord Kenyon held 
the fame opinion, And in a ftill later cafef, when the cafe of Forces v. Wilfon was 
quoted, Lord Ellenborough laid, ** I agree with tha dodirine of that cafe: it is quite 
fufficient if the ftate of the ihip be commeafurate to her then rifle. There may be 
p ftate of fea-worthinefs fufficient while ia harbour: and there ia a ftate if fea- 
jyorthinefs for the voyage.'* 

But if the inforaocc be on goods, ought not the (hip to be fea-worthy, when the goods 
nr« beginning to be loaded, at which lupe the rifle engtodt commences ? 

% ** • 1 

? warranty 
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CHAP. << warranty of fea-woTthinefs. The‘latter is implied from the 
. * r * . “ nature of a contraft of infurance. The confederation of an 

** infurance is paid in order that the oyvner of a {hip, •which is 
u capable of performing her voyage, may be indemnified againfl: 
** certain contingencies 5 and it 'fuppofes the poflibility of the 
** underwriter gaining the premium: but if the Jbip be incapable 
u of performing her voyage, there is no poflibility of the undcr- 
“ writers gaining the premium; and if the conflderatiori 
M fail, the obligation fails. In the cafe of the Mills Frigate it 
* ( was faid that the fliip’s being capable of performing the voyage 
“ was the fubjlratum of the contra& of infurance. So if a fliip 
“ fail without a fufficient crew, {he is incapable of performing 
“ the voyage .** 


The doftrine thus eftabliflied is by no means novel in-itfclf, 
but is entirely confonant to the laws of all the maritime and 
commercial nations in J Europe, as will prefently be demonftrated. 

- • * 

* 

* » 

The fea-worthinefs of the (hip being thus fhewn to be 3n im¬ 
plied condition in this fpecies of contra£l, it follows of courfe, 
- that, in entering into the engagement, it is not neceffary that 
there fliould be any previous .reprefentation of the condition of 
the (hip; bccaufe, unlefs it be fit for the performance of the voy¬ 
age infured, there is no binding contra£k } but any inefficiency 
i>f the veflel in a former voyage will not vacate the policy. 


Shnolbred v. 
Nuit, Sit- * 
tings »t 
puildhall 
*»Ycer Hit* 

} 1 **•’ 


Thus in an a&ion upon a valued policy of infurance upon the 
(hip Two Si/ters , .and a cargo of wheat and wines, from Madeira, 
to ChaAefoivn. The fliip had failed from London to Madeira . 
The plaintiff, who was owner of the cargo, ordered h : s broker to 
procure an infurance from Madeira for the voyage to CharleJlonvn % 


•which was accordingly done ; but he did not communicate to his 
' broker or the underwriters two letters which he had received 
from his captain the day before he effc&ed the insurance, dating, 
that the (hip had arrived at Madeira , but was very leaky, and 
that the pipes-of wine had been half covered with water. But 
it was proved at the trial, that the leaH had been completely 
(lopped before (he failed from Madeira; and of courfe before the 
commencement of - the rifle infured. .In her voyage to Gbatlef* 
\ {turn (he was taken* and tfie*plaintiff ?bandonect * * * • 


Uxi 
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Lord Mansfield told the jury, “ that there fhould ,be a repre- .CHAP, 
fentatiou of every thing relating to the rifle, which the under- ^ XL m 
writer has to run, except it be covered by a warranty. It is a 
condition , or implied warranty , in every policy , that the flip is fea- 

* worthy ; and' therefore there neid be no reprefentation of that. 

If fhe failed without being fo , there is no valid policy . Here the leak 
-was flopped before (he failed from Madeira , and fhe failed in 
good condition from thence*, and there is no occafion to ftate 
the condition of a (hip or carg'o at the end of her former voy¬ 
age. 0 There was a verdift for the plaintiff. * 

And upon the authority of this cafe, and the reafon of the. Haywood 
thing, the Court of King’s Bench declared, after time taken to 
deliberate upon a motion for a new trial, by Lord Ellenbonugh , 

Chief Juftice, that an affured having impliedly warranted his 
fhip to be fea-worthy, and having concealed no circumftance re¬ 
lative to the fea worthinefs, which he was required to difblofe, 
atod not having, at the time of effecting the policy, known of 
any fa,£l which rendered her, with reference to the rifk ihfurtd, 
otherwife than fea-worthy, is entitled to recover. 

XJpon this principle alfo depends the decifion of fome modern 
cafes *, for if it be neeeffary that the fhip itfelf fhould be fuflicient 
for the voyage, *it has been held to be an implied condition, that 
fhe fhould be fumifhed with every thing neeeffary for the purpofts 
of fafe and careful navigation. In an a£lion upon a policy on 
fhip and goods from Stettin to London, it appeared that the cap¬ 
tain had taken a pilot on board at Orfordnefs on entering the river 
Thames ,* who again quitted her at Halfway Reach ; after which, 
and ^efore fhe had come to her moorings higher up the river, the 

• accident' happened which occaGoned the lofs, and in confequence 
of which the veflel filled with water before fhe had been moored 
twenty-four hours. But the precife time, at which the damage 
was fuftained withimthofe limits, or by what particular default, 
was not afeertained. The captain had alfo left the fli'p btfofrc 
the time of the aflual lofs. It further, appeared that the pilot 
taken,in at Orfordnefs was not properly qualified at the time ac¬ 
cording to the provifions of the 5 Geo. 2. c. 20, for the regulation 
of pilots on the river Thames % but it did not appear that this fatt 
was known to the captain, and the pilot had fiflee received his 

a regular 
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,C H A r. regular qualifications. The plaintiff having obtained a verdift, 
XI * a motion was made to fet it afide \ and after argument. 


Lord Kenyon (aid,— w The principle on which this cafe muft 
be determined feems to be admitted on all hands, namely, that 
tie ajfursd cannot recover on a policy of ajfurance t unlefs they equip 
the Jhip with every thing necejfary to her navigation during the voy¬ 
age i the Jhip herfelf mujl be fea-worthy , Jhe muft have a fujftcient 
crew, and a captain and pilot of competent fttill. I do not feel that 
I am bound in this cafe to decide whether or not it be neceffary 
that there Ihould be on board the veflil a pilot qualified accord¬ 
ing to the a& of parliament referred to. This cafe may be dif- 
pofed of without deciding that queftion. It might be contended, 
though with what efieft I will ftot fay, that if the captain had 
taken a pilot, who reprefenttd himfelf duly qualified, and whom 
the captain believed to be Co, but who in fa ft had not a qualifi¬ 
cation, the captai i would have difeharged his duty, and the 
underwriters wo *ld have been anfwerable for any lofs that had 
happened. But in this cafe, the captain did not perform his 
duty i for he had no pilot on board at the time when the acci¬ 
dent happened ; and it is one of the things implied in contracts 
of this kind that there (hall be fome perfon on board the fhip ap¬ 
parently qualified to navigate her. If the underwriters had been 
previoufly informed that there would be no pilot on board during 
the (hip's failing up the river Thames , probably they would not 
have undertaken the rifk. On the ground, therefore, that there 
was no pilot on board when the accident happened, I am of 
opinion that there muff be judgment of nonfuit.” 


Mr. Juftice Grofe .— u The queffion is not, whether the af- 
fured can recover in a cafe where there was a pilot on board, 
though not properly qualified ; but, whether or not the defend¬ 
ant be liable for a lofs, which happened to the veffel when there 
was no pilot of any kind on board ? I think he is not, becaufe it 
is under flood in all contrails of infurance that there Jbould be fuch a 
perfon on board theJhip'' 


*Mr. Juftice Lawrence concurring, the rule for entering a non¬ 
fuit was made abfolute. 


8 
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In the fubfequent term, the fame principle of an implied war- 
ranty that every (hip infured {hall be duly navigated was the rule 
of decision in another cafe, and was taken to be fo well efta- 
blifhed both at the ,bar and on the bench, r that that point was 
never mooted ; and the only queftion made upon the occafion 
was, Whether the condition had not been performed ? It was 
an action on a policy of infurance on the Cadiz’Difpateb % on a 
voyage from London to the coaft of Africa ; and the principal 
queftion was, whether the {hip had been navigated in the man¬ 
ner preferibed by the ftatute of 31 Geo . 3. c. 54./ 7. (0) for if 
not, it was agreed that the infurance was void ? The*ftatute re¬ 
quires that no perfon {hall take the command of an African (hip 
until he (hall have made oath, and produced to the officer of the 
cuftoms a certificate attejled by the refpeStive owner or owners that 
he has already ferved in that capacity during one voyage, or as 
chief mate and furgeon during two voyages, &c. under certain 
penalties. The court were of opinion, that the. certificate pro¬ 
duced in the particular cafe, being figned by the then owner, 
did not comply with the requifitions of the ftatute, that therefore 
the {hip was not duly navigated, and confirmed the judgment 01 
nonfuit, which had patted againft the plaintiff at Guildhall , by 
Lord Kenyon *6 directions. 


CHAP. 

XI. 


Ftimer v. 
!**«» 

y Terra Rep. 
186. 



I have alluded to the above decifion, as ftrongly confirming 
the principles of law, which are the fubje£t of the prefent chap¬ 
ter. I think it proper to mention that the difficulty which oc¬ 
curred in the laft cafe from the manner in which the a&s of 
parliament were penned, has been removed by the ftatute 
39 Geo. 3. c+8o. f 23. requiring exprefsly that the certificate 
(hall be figned by the owner or owners of the {hips on vettels in 
which the captain has formerly ferved. But as it had been as 
much the cuftom in the outports to receive certificates of one 
form as of the other, on account of the doubtful penning of 
tlie fotmer a&s, the legiflature in the laft mentioned ftatute 

ia ) This was one of the flatutes paflrd on the fubjeQ for regulating the Africa* 
Qive trade j it has tinceheen continued down by fevers! afts from time to time ; and 
the refeieoce is made to this particular aft, as bei < g fee out in Mr. Serjeant Runnington'e 
edition of the Statutes: but the aft quoted in court was G,o. 3. c. 52. Cut the 
flare trade id now cntitely ebuliflud by flat. 47 3. c. 36. See ante, p. 33. 

note («). 

(f.38) 
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(f. 3».) has provided that no policies oj: infurance made befott 

.the ftatute~now in recital (hall be held to be. void, on account of 

• t , . * • 

the irregular certificates given under the former ftatutes.. 


Theprefent Lord Chief Juftice alfo, Lord Ellenborough , had 
had occifion to declare the law upon this very important fubjeft, 
and to (hew that the principle of fea-worthinefs extended to the 
gbodnefs of phc fails and rigging, as well,as to the fufficiency of 
the bull; and for its importance I give his L6rd(hip’s opinion 
at length. . 


Wedderburn It wa$. an infurance on goods on hoard the Minorca , (t at and 
^ rom Jamaica to London ," at a premium of ten guineas, to return 
i carapbtli, five pounds per cent . if the (hip failed from the place of rendez¬ 
vous with convoy for the voyiige and arrived. The firft Count 
of the declaration dated the lofs to be, by the barratry of the 
.matter; the fecond, by the perils of the fea. The (hip failed 


N.P. j. 


for England with convoy in the end of July , and parted from the 
fleet on the 12 th of Augufis and was never more heard of, 
whence (lie was fuppofcd to have foundered. The defence 
retted on two grounds: firft, that (he was not properly equipped 
with fails, and fecondly, that (he had not a fufficient- crew. It 
appeared in evidence, that the fails, which were ufed in ftormy 
weather, were in good condition; but, that her maintop gallant 
fails and ftudding fails, which are ufeful in light breezes were 
extremely rotten, and almoft quite unferviceable. The evidence 
about the (late of the crew was contradi&orv. 

0 


Lord Ellenborough. — M In an a£lion of this kind, the plaintiffs 
are bound to prove, not only that the (hip was Rght, (launch 
and ftrong, but that (he was properly equipped with fails , and 
other (torts: and that (he was manned with a fufficient crew to 
navigate her on the voyage infured, Thcfe are conditions pre¬ 
cedent to the policy attaching, and if they, were not complied 
wkh, fo that the peril was enhanced, from whatever caufe this 
might arife, and though no fraud was intended by the'allured, 
the -Underwriters have a right to' fay, they are not liable.. The 
hull* of the (hip in this cafe was fufficient and fea-wonhy ': but it 
appears, that when (he left Jamaica, her (ails were highly defcc- 

.. tire 
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lire. It is not enough that a (hip is fuppHed with fuch fails as are 
effential to her fafety from the perils, of the fea, and which 
might enable her, if not intercepted, from at fome period or 
other, completing her voyage. A perfon, who underwrites a 
policy upon her has a right to expe& that (he (hall be fo equipt 
with fails, that (he may be able to keep up with the convoy, and 
get to her port of destination with reafonablb expedition. She 
muft be rendered as fecure as poffible from capture by the enemy, 
as well as from the danger of Winds and waves. But here the 
Minorca appears to have been deficient in fails, on which her 
fpeed might materially depend : and if fo, the rifle being thereby 
greatly increafed, the policy never attached, and this a£tion can¬ 
not be fupported. His Lord(hip alfo thought, that upon the 
balance of evidence, the crew was insufficient. The defendant 
obtained a verdict. 

In the ordinances of Lewis the fourteenth it is declared, that Ord.ofLew 
decay, Wafte, or lofs, which happens from the internal defedi of *♦**» rit * 
the thing infured, (hall not fall upon the underwriter. A com- ar t. it. V 
mentator upon thefe ordinances has gone into the reafon and 2 Vai * 8t, ‘ 
principle of fuch a regulation, and has (hewn the propriety of it. 

He fets out by obferving, that this doftrine is of a date as ancient 
as the period when the French treatife called Le Guidon was C. 5. art $. 
publilhed, which was about the year i‘6i, at which time, as 
appears by a reference to the book itfelf, it was confidered as a 
fettled principle, that lofles, happening from caufes of this na¬ 
ture, were not to be a charge upon the underwriter. The fame 
author has alfo (hewn, that fuch a provifion is adopted in favour * 9*« 

of the infurqrs by the ordinances of Rotterdam and 4 mjlerdam. gl>/ 
After Bating thefe circumftances he proceeds to fay, that when a 
Ihip is deemed incapable of finifljing her voyage, the queftion- 
whether this event is a charge upon the underwriters or not, 
depends upon another; namely, whether it happened by the * 
violence of the fea, or* other fortuitous circumftance, or whether 
the difability proceeds from age and rottennefs. This will be 
determined by the enquiry which was made before the departure 
of the (hip in order to jud^e, wh^her it was in a condition to 
perform the Voyage or not: if the latter was the cafe, the in • 
furers ought not to anfwer. In another part of this work, after 
laying down the fcme do&rioe, he declares, that t^e indemnity 1 * * 54 ’ 

• .A a will 
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chap, will be void* even though the (hip has bdln examined before her 
. XI * . departure, and declared capable of performing the voyage; iincc 
the event has (hewn clearly, that on account of latent defers it 
was no longer navigable $ that is,-if it were proved that parts of 
the (hip were fa rotten, weakened, and deftroyed,. that (he was 
not in a proper date to refid the ordinary attacks of wind and 
fea, inevitable in e^iy voyage, then the underwriters are dif- 
. charged. The reafon is, that the examination of tHe (hip before 
her departure extends only to the external parts, becaufe (he is 
not unripped, at lead not fo as to difeover the interior and la¬ 
tent defe&s, for which the owner or maderof the (hip continues 
always refponfible, and that with the greater judicc, becaufe 
they cannot be wholly ignorant of the bad date of the (hip: but 
fuppofing them to be fo, it is the fame thing, being indifpenfably 
bound to provide a good (hip, able to perform the voyage (<i). 


Pnthier Tr. 
d’Aflur.nce 
n. 6S. f 
» Lma'rigen, 

jp. 5S0. 


x Val. 164* 



The opinion of this learned foreigner is fupported by two of 

his countrymen, Pothier and Emerigon, 

♦ 

Having thus (hewn that the doftrine of fea-worthinefs, as 
eftablifhed by the decifions of our courts of judice, is confirmed 
by the declarations of foreign laws, and by the opinions of fo¬ 
reign writers; it is (ufficient now to fay, that where the (hip is 
not fea-worthy, the policy of infurance is void, as well where 
the infurance is upon the goods to be conveyed in the (hip, as 
when it is upon the (hip itfelf. For whenever a caufe arifes with 
. refpelt to damage done to goods through the infufficiency of the 
(hip, the quedion, whether the mader or owner is liable to 
make good the lofs, depends upon afeertaining, whether the (hip 
was in a condition to perform the voyage at the time of the com¬ 
mencement of the rifle, or became defe&ive from bad weather, 
and the perils of the wind and fea. 


(«) Upon the do&rine of implied condition;, it e Roccks, note 98. 
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CHAPTER the TWELFTH. 


Of Illegal Voyages. 



E proceed now to the conGderation of another clrcumftance c H a P« 
by.which the contraft of infurance is vacated and annulled ab XU. 
initio: and it is this; that whenever an infurance is made on 
a voyage exprefsly prohibited by the common, ftatute, or 
maritime law of the country, the policy is of- no effeft. The 
principle, upon which fuch a regulation is founded, is not pe¬ 
culiar to this kind of contraft; for it is nothing mote than that 
which deftroys all contrafts whatfoever: that men can never.be 
prefumed to make an agreement forbidden by the laws*, and if 
they (hould attempt fuch a thing, it is invalid, ana will not re¬ 
ceive the afliftance of a court of jufticeto carry it into execu¬ 


tion. 


The moft material cafe upon this point is that of Johnfon and 
Sutton , which came on to be aTgued in the year 1779, and re¬ 
ceived the folemn opinion of the court of King’s Bench. 

It was an aftion on a policy of infurance on goods, on board' Johnfon v. 
the (hip Venus , « loft or not loft, at and.from London to New jJJJJJl i 5 < 
Tork, warranted to depart with convoy from the Channel for 
the voyage.” The caufe was tried before Lord Mansfield at 
Guildhall , and a verdift was found for the plaintiff. The de¬ 
fendant obtained a rule to (hew caufe why there fliould not be a 
new trial. The fafts, upon his Lordfhip’s report, appeared to 
be thefe: the (hip was cleared for Halifax and New Tork . She 
had provifions on board, which (he had a licence to carry to New 
Tork , under a provifo in the prohibitory aft of 16 Geo. 3. c. 5. 

But one half of the cargo , including the goods, which were the fubjeSl 
of this infurance, was not licenfed , and was not calculate for the 
Halifax market, but for New Tork. There had been a procla¬ 
mation by Sir William Howe to allow the entry of unlicenfcd 
goods ztNew Tork t and though there were bonds ufually given 

A a a at 
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c H a P. at the Cufiom Houfe here, by which the captain engaged to 
> , carry the goods to Halifax, thofe bonds were afterwards can? 

celled, on producing; a certificate from an officer appointed for 
that purpose at New York, declaring, that they were landed 
there. The commander in chief had m authority under the a 3 of 
parliament to ijfue fucb proclamation, or to permit the exportation of 
. unBcemfid gWr. The Verms was taken in her paflage to New 
if Oo. nL York by an American privateer- The fir ft fe&ion of the (latute 
** * prohibits all commerce with the province of New York (among ft 
others,) and confifcates all (hips and their cargoes, which (hall be 
found trading, or going to, or coming from trading with them. 
In fc&ion the fecond, there is a provifo, excepting (hips laden 
with prorifiptu for the ufe of his majefty’s g&rrifons or fleets, or 
for the inhabitants of any town pofleffed by his majefty’s troops, 
provided the matter fliall produce a licence fpecifying the voyage, 
• &c. and tly quantity and fpecies of provifions 5 but by the fam e 

provifo, it is declared, that goods not licenfed, found on board 
- fach (hip, (hall be forfeited. After argument, upon the motion 
for a new trial. 


Lord Mansfield Ciid —** 'Hie whole of the plaintiff’s cafe goes 
on an eftablilhcd pra&ice, dire&ly againft an att of parliament. 
If the defendant did not know that the goods were unlicenfed, 
S*e poft. the obje&ion is fair as between the parties. If he did, he would 

F ' 5I7 ‘ not deferve to be favoured. But, however that may be, it was 

illegal to fend the goods to New York, and, in pari deli fto, potior 
efi conditio defendentis. It is impofliblc to bring this within the 
cafes cited (a), becaufe here there was a dire& contravention of 
the law of the land.” The rule for a new trial was made abfo- 

lute. 


Camden r. 

An de.fon, 
6 Term 

Rrp. 7^3. 

1 Col.and 
Pull. 

K*j. *73. 


Upon this principle it was that in the caufe of Camden and 
others v. Anderfon , which was long contefted in the Court of 
King’s Bench, and afterwards upon writ of ejror in the Exche¬ 
quer Chamber, the underwriters were held not liable, the infu¬ 
se*. in that cafe being made in dire# contravention of the ex- 
ciufive right of trading granted to the Eafi India Company by 
ftat. 9 & 10 Wil. 3. c. 44./ 81. and which exclufivc right had 


(«) Tbefe were eifn of infuraoces on fliipi trading ■contrary to the mtnae law* of 
foreign cvuuuie*, of which more will be laid hereafter. 


n 
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never for one momenfbeen fufpendetf, nor bad that Harare ever C h^a p. 

ceafed to be an exiting law. Indeed .the principle*'which de- . 4 

ftroysaUinfuranccs made on {hips proceeding on illegal voyage% 

never was conte fled at the bar in the argument of the above 

caufe - y but only the- application of it to the particular cafe, on 

account of various ftatutea which had been palled and repealed* 

and on account of a claufe in a more modem ftatute, which rt jjG».ht. 

was fuppofed precluded the underwriters from fetting up this 

defence. But no man attempted to azgue that that which is • 

unlawful, and a publick wrong, could be the ground of an 

a&iou. 

Soon after the above decifidn, a cafe arofe in which the rights w TMour. 
of the Eaji India Company, as far as they were affe£led by the Jxcimkcf; 
treaty between this country and America, came to be difeuffed in 3»- 
an a&ion on a policy of infurance. By the 13th artSle of that 
treaty, which was confirmed by ft at. 37 Geo. 3. c. 97. f. 22. the 
United States of America are permitted to trade to and from the jwfe»«tts 
Britijb territories in India. But it was contended, notwithftand- Be^wf* 
ing the treaty and ftatute, that the iufurance in qyteftion was Iwfcwr*** 
upon an illegal voyage, being w at and from Bourdeawe to Ma- 
w deira and the Eafl Indies , and back to Americafl whereas the 
treaty meant to tolerate no other trading than a direS one be- *”*** 
tween America and the Eafl Indies ; and alfo it was infilled, that 
Butler and Collet y {he peffons for whole benefit this infurance 
was effedied, were not entitled to the benefit of the treaty, they 
being natural-born fubjtdh of this country, but one of whom, 
after the ratification of American independence, had gone with 
his wife and family to refide in America , haft ever fince been do¬ 
miciled there, and received as a citizen of the ftates of America 5 
a nd the other of whom was refident and domiciled in Amerup 
before the independence of that country, and has continued to 
be refident and domiciled there \ and becanfe their agent, the 
plaintiff, when he ‘(hipped the goods, and when hd caufed the 
policies to be effedled, was refidertt in, and a fubjedt of Great 
Britain, a.’d.knew that the thip was deltined for the Britijb ter¬ 
ritories in India. The fpecial vcrdidl in this cafe was three 
times argued in fhe King’s' Bench, and once in the Exchequer 
Chamber \ and the learned judges, compofing both thofe courts, 
were unanimoufly of opinion, that a natural-born fubjeft of this 
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CHAP, country, though he cannot throw off his allegiance to the coun- 
. j try, yet he may be a citizen of America for the purpofes of cpm- 
■ merce, and entitled in the latter character to all the benefits of 
the treaty; an,d that the trade allowed by the treaty between 
America and the Eaft Indies need not be direff ; it may be carried 
on circuitcufly through any country in Europe , including Great 
Britain . The plaintiffs had judgment. In the Court of King’s 
Bench, Lord Kenyon added, that if in the^commcnceifient of one 
entire voyage, there be any thing illegal, and an infurance be 
effe&ed on the latter part of the voyage, which taken by itfelf 
would be legal, fuch illegal commencement would have made 
the whole illegal, and the allured could not recover upon the 
policy. 

So alfo in purfuance of .the principle juft adverted to, as fall- 
Appleton, ing from Lord Kenyon, the Court of King’s Bench in a much 
8 TennRtp. contefted cafe, which muft be again hereafter quoted for another 
f 4 poa. point, held, that if a Ihip was infured at and from Canton to 
c ‘ ,St Hamburgh , and during her ftay at Canton was engaged in an ille¬ 

gal traffic, the allured could not recover for a lofs of the fhip in 
the courfe of the voyage from Canton to Hamburgh . 

I 

But the court refilled the attempt to carry the principle any 
farther; for in the fame cafe it was contended at the bar, that 
as the (hip had been concerned in the outward- bound voyage in 
an illegal traffic, which fubjefled her to feizure, the infurance 
made on the homeward voyage could not be fupported : and alfo 
that goods, which had been purchafcd with the proceeds of a 
former illegal cargo , could not be the fubjeft of infurance. But 
both thefe points were overruled by the unanimous judgment 
of the court, after much argument and great deliberation. 

From thefe cafes much information is to.be collefled j for, 
ill, the principle advanced at the beginning of the chapter is 
eftablilhed, that >8, that an infurance of a voyage', which is pro. 
hibited by ftatute, is void. They alfo ferve to. remove a diftinc- 
tioft,* which occurs in a very refpe&able writer. The learned 
Rocchs obferves, that if fuch an infurance, as that of which we 
have been fpeaking, fhould be made, ignorante affecuratore , the 
infurer is difeharged; from whence we are to infer, that in his 

opinionj 
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'opinion, If the infurer was acquainted with the nature of the voy- C ft a P. 
age, he would continue liable. But the doctrine of the Couf t9 
overturns fuch a diftinftion, becaufe the very contract is a nulli¬ 
ty, and a court of juftice can never lend its authority to fubftan- 
tiate a claim, founded upon a contraft which is abfolutely repug¬ 
nant to the known and cftabliflied laws of the land. Of this 
opinion is Bynkerjboeky who fays, that even if it be told to the Bynk. 
underwriter, that the voyage i6 illicit, he (hall not be bound ; * 

becaufe the contraft is null and void, and where that is the cafe , C. 21. fub 
the compliance with the terms of it depends upon the will of the liac * 
contraftirig parties merely. But that which depends merely upon 
will is not a proper fubjeft for a fuit at law. 

If a (hip, though neutral, be infured on a voyage prohibited 
by an embargo, laid on in time of war, by the prince of the 
country, in whofe ports the (hip happens to be, fuch an infurance 
alfo is void. This depends upon the. power of an embargo, the i ni-ck. 
right of laying on which by the fovereign of this country in time 
of war is undoubted ; although in time of peace it may be a dif- 103. 
ferent queftion. The Tight being admitted, it follows of courfe, 
that any aft done in contravention of a proclamation of this na¬ 
ture, is illegal and criminal \ becaufe it is equally binding as an 
aft of parliament, and a contraft founded on fuch illicit pro¬ 
ceedings is confequently void. 

This was determined in a very modern cafe, upon a fpecial Deimida v. 
verdict. It was an aftionon a policy of infurance on the Bella g °g CU v ‘*; ch> * 
Juditta , a Venetian (hip, at and from London to Grenada , •u/'tb x5Ce0.il!. 
liberty to touch at Cork and Madeira to load . The defendant 

pleaded the general iiTue; and the caufe came on to trial before • 

Mr. Juftice Buller , when the jury found a fpecial verdift, the 
material fafts in which were thefe: That the (hip was a Venetian 
veirq], and the plaintiff a fubjeft of the (late of Venice ; that in 
Oftober 1782, the (hip failed on her voyage from London to Corky 
and there took in a loading of provifions, the property of French 
fubjefts, the enemies of the king of Great Britain. That the faid 
(hip, having taken in at Cork clearances and bills of lading for 
Madeira , an illand belonging to the king of Portugal , failed in 
December 1782, "from Cork to that illand, at which (he was nei¬ 
ther to unload any part of her cargo, nor to receive any goods on 
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board, but where (he took clearances and billji of lading for the 
illand of St. Thomas, belonging to Denmark , whither Ihe was not 
deflined: that on her voyage from Madeira to Grenada , within' 
14 leagues of the latter, (he was captured by an Englifi man of 
war as prize, and carried to St, Lucia : that when the (hip failed 
from London, and from thence till after the capture, Grenada 
was in the pofleffion of the French king. The fpecial verdi£fc 
further finds, (hat his majefty on the 18th day of Auguft 1780, 
laid an embargo upon ail (hips and vcficls laden or to be laden 
in the ports of the kingdom of Ireland with black cattle and hogs, 
beef, pork, butter, and cheefe, or any fort of prov&ons. It is 
alfo found, that after the capture, a fuit was commencetHn the 
Vice Admiralty Court at Barbadoes , againft the faid (hip and car- 
as belonging to the French king, or to fome of his fubjefts; 
and the judge of that court did condemn the cargo as the property 
of the enemies of the king of Great Britain , which fentence was 
appealed from, and is now depending : that the judge of the faid 
Court of Vice Admiralty was of opinion, that the faid (hip Bella 
Judiita was the property of Abram Delmada the plaintiff, and or¬ 
dered that the (hip (hould be reftored ; but he did not conceive 
the owner of the faid (hip to be entitled to any freight, or da¬ 
mages occafioned by the k capture, becaufe (he was engaged in a 
wrong a£t, and the captor did no more than his duty *, that the 
faid (hip was accordingly reftored. 

Upon thrs verdift, the queftion for the Court to decide in 
point of law, was, Whether the infurers upon the (hip on this 
voyage were liable to pay for this lofs of freight, and the damages 
occafioned by the capture ? 

Lord Mansfield. —“Is this voyage not a breach of the embar¬ 
go ? The king in time of war has an undoubted right to lay an 
embargo : in time of peace it is another queftion. Every power 
lays them on. If the (hip had only been carrying goods of an 
enemy on a voyage lawful for her to perform, (he might have 
keen entitled to freight. But here the fentence fays, (he (hall 
not.- And why ? becaufe (he has done a wrong thing. It- is a 
fraud5 for under colour of afceutral port, (he goes to an enemy's 
port. She breaks an embargo. What the coofequence of that 
i*> has not as yet been fettled: but to break an embargo is tin- 

doubtcdly 
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dtmbtedly a criminal a €t ; and wherever a man makes an illegal C If a p. 
contra#, this Court will not lend him their aid.*' Thc-dcfendant . xn * f 

accordingly had judgment. 

% 

Though an infurance upon a fmuggling voyage, prohibited bp 
the revenue laws of this country, would be void under the prin¬ 
ciple above ftated: yet the rule has never been fuppofed to ex¬ 
tend to thofe cafes, where (hips have traded, or intend to trade* 
contrary to the revenue laws of foreign countries, becaufe no 
country takes notice of the revenue laws of another: in fuch 
cafes, therefore, the policy is good and valid; and if a lots hap¬ 
pen, the underwriter will be anfwerable. 

Thus in' the cafe of Planche againft Fletcher , which was ftated vide »■(#, 
at large in a preceding chapter, one of the objeQions taken to «•!<»• 
the infurance was, that there was a fraud on the underwriters* 
the (hip having been cleared out for Oflend, although file was 
never deGgned to go to that place. But Lord Mansfield declared 
for himfelf and his brethren, that it was no fraud on the under¬ 
writers, perhaps on nobody. The reafon for clearing for Ofiend 9 
and Ggning bills of lading, as from thence, did not fully appear: 
but it was guefied at. The Fermiers Qgneraux have the manage¬ 
ment of the taxes in France. As we have laid a large duty on 
French goods, the French may have done the fame on ours, and 
k may be the intereft of the farmers to connive at the import¬ 
ation of Englijb commodities, and take O/lend duties rather than 
ft op the trade, by exalting a tax, which amounts to a prohibi¬ 
tion. But at anynrate, this was no fraud in this country. One 
nation does not take notice of the revenue laws of another. 

In another cafe, a fiiort time afterwards at Guildhall, Lord 
Mansfield, in his charge to the jury, advanced the fame do&rine 
which had been eftablifhed by the whole Court in the preceding 
cafe. 

It was an a&ion on a policy of infurance, at and from London Lever*, 
to 'Ptnjacola and Manjbae in the river Miffifippi, with liberty to ^ S iV. 
touch at Pert/mouth and Jamaica. The fiiip infured, was em- 
ployed in the ufual trade in the river MiJJtJjippi, and traded at 
Little Manjbae 9 on the ifiand of New Orleans , part of the domi¬ 
nion of Spain. Manjbae , the place mentioned in the policy, is 

part 
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CHAP, part of the continent of North America, on that fide of the river, 
^ X1L , which France and Spain , by the treaty of Parit in 17 63 Surren¬ 
dered to Great Britain , and is about 3; leagues higher up the 
river than New Orleans . The lofs happened by a feizure of the 
(hip at Little Manjbae by the Spamjb governor, as \ repnfal for 
tranfgrefiions alleged to have been committed by a king’s (hip 
in the Lakes, The counfel for the defendant contended, that 
the policy in queftion was on a trading voyage, and that the 
trade itielf was an iilidit one. 


Lord Mansfield, —« The firft queftion is, Whether this policy 
covers the trading on the Mijfijfippi before the (hip’s arrival at 
Manjhae ? The trading at Little Manjbae is a delay of the voyage, 
and an increafe of the nfk. If the policy do not cover this part 
of the trading, then it is a deviation, and there is an end of the 
contra&, at leaft, f© as to prevent the plaintiff from recovering. 
It is very dear what the trade is. Every trading with the fub- 
jefts of Spain is illicit by the treaty of Paris . The navigation is 
free to both countries s and the municipal laws of both countries 
remain. Though fuch trading be contrary to the laws of Spain; yet 
no country pays attention to the revenue laws of another. Therefore % 
if the defendant had r with full knowledge that it was a fntuggling 
trade with Spain, made the infurance^ then H might be a fair con¬ 
tract between the parties . But the main queftion for eonfideration 
feems to be, Whether this trading at Little Manjhae was infured 
by the policy i n The jury found for the defendant \ and it may 
be prefumed on the ground of deviation. 


It cannot be improper, becaufe it is nearly conne&ed with the 
fubjed before us, to enter upon the enquiry, How far trading 
with an enemy in time of a&ual war, is legal ? The opinion 
of foreign writers upon this point, cannot fail to afford informa- 
Guid c ». ** on u P° n *** queft 00 * It has long been fettled in France , that 
»rt.*i 3» dl trading with enemies is illegal. This indeed is given as the 
31 rea f° n f° r requiring to be inferted in the policy of infurance, the 
nixne and place of abode of the infured, the efie&s upon which 
the infurance is made, the name of the (hip, and the place of 
loading and unloading. By complying with fuch a requisition, 
it is known in time of war, whether, notwithftanding the pro- 
feyok Qj. hibition of commerce, which, according to thefe writers, a de- 
J[j r, j P “ b *3. claration of war always imports, the fnbje&s of the king con- 
, tinuc 



OF ILLEGAL VOYAGES. 


3*5 


tinue to trade with the enemies of the ftate, or with their friends c H A p - 

0 yvf 

and allies \ by which means they would be able to convey war- ^ 
like ftores, provffions, and other prohibited goods to the enemy. 

But every thing of this kind being forbidden, as prejudicial to 
the ftate, would be liable to confifcation, and to be condemned 
as prize, whether found in (hips of our country, or of friends 
and allies. The prohibition to infure the property of an enemy, Ord. of 
which is almoft generally eftablilhed by the ordinances of fo- * c °, cl 
reign countries, proceeds upon the principle, that it is unlawful * 77 * 
to trade with ah enemy *, becaufe if commerce were allowed to' 
be carried on between the hoftile nations, there could not poflU 
bly be an obje&ion to protect that commerce by means of the 
contra&of infurance. 


The general law of England had not, till lately, laid down 
any exprefs rule upon the fubjelt; but we muft take notice of 
what has pafled in the courts of juflice upon the queftion. The 
only ancient cafes to be found in the books upon the fubjeft are 
two s the one is in Rolfs Abridgment, and happened in the 13th % Roil. Abr. 
year of the reign of Edward the Second. A licence granted to * 7 *' 
certain merchants to buy and fell in Scotland , which was then 
at war with the king of England , was declared to be void ; and 
confequently the trading held to be illegal. The other was a iTerm.Rep. 
cafe put to the judges, in the time of Lord Somers , for tKeir p- 8s * 
opinion upon the point, whether fending com to the enemy, in 
time of war and famine, was a crime at the common law. The 
judges held it was a mifdemefnor. It is to be obferved, how-' 
ever, that the laft was a cafe where proviiions were fupplied, 
which, as well as warlike ftores, muft be prohibited from the 
nature of the thing, 

The firft modern cafe, in'which trading with an enemy came 
at all under confideration, although it did not then meet with 
any decifion, was that of Henkle againft the Royal Exchange 1 Vef.317. 
A durance Company, before Lord Hardwire in the Court of 
Chancery, which upon a former occafion was cited much at vide ante, 
length. His lordihip there faid; it might be going tod far to c * *• 

. fay that all trading with enemies is unlawfulfor that general 
do&rine would go a great way, even where only Englijb goods 
are exported, and none of the enemy's imported, which might 

be 
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C h a r. be very beneficial. He was not fatisfied with die anfwe? given 

%ih to the obje&ion of an illicit trade, by citing the cafe of the 
’ r ' iouth Sea Company ; for that by no means determined the ques¬ 
tion. That was not a trading contrary to the law of this coun¬ 
try *, but contrary to the agreement of the company : which i» 
different from a contra& repugnant to the general law of the 
country, whether; ftatttte, common, or maritime law. The fame 
anfwer might be given to .Sir Robert Nightingale* cafe, which 
was merely a plea in the Exchequer, upon the private right of 
the company, being contrary only to their ftatules, and not , to 
the general law of the land. 


fcn, i Term 


- From this opinion, it is evident that the queftion was by no 
means fettled in Lord Hardwick /s mind: but in a fubfequent 
cafe, Lord Mansfield ftrongly argues, that trading with an ene¬ 
my rs not forbidden by the general law oi the country; for he 
fays, that fcveral a£b of parliament have been fpectaUy pafled, 
hr order to make fuch trading illegal, which proves that the 
feglftature did not think it was fo before. The (hip, indeed, in 
the lafl of thefe cafes, appeared to be neutral; and the Court 
laid it down, that it had no where been held that an infurancc 
upon a neutral (hip trading to an enemy's port was void. But 
then Lord Mansfield went upon the doftrine of a fubje&'s trad¬ 
ing with enemies, and concluded thus: by the maritime law, 
trading with an enemy is caufe of confifcation, provided you 
take him in the adt; but this does not extend to neutral veffels. 


FottsT, This queftion is now for ever at reft m the law of England , 

^*p , *54^ rfll *^ c *^edecifion of the court of Kings Bench, upon a writ of 

error from the court of Common Pleas , in which it was held by 
Lord Kenyon , Groft , Lawrence ,. and Le Blanc , juftices, that it 
was a principle of the common law, that trading with an enemy, 
without the king's licence, is illegal in Britijb fubje&s. 


In pronouncing this judgment, the Court referred generally to 
the principles and reafons advanced, and the long chain of autho¬ 
rities quoted by Sir John Nicholl , the king's advocate, in his 
nvoft clear, and luminous argument at the bar, to which (it 
beiug impoflible to do juft ice to it in an abridgment,) the reader 
is referred in the 8th vol. of the Term Rep. p. 554. 


But 
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But though the king *ay licence fuck a trading,generally* he C n a f. 
may life qualify his licence, in which cafe the party feeking to . xay ’ f 
yroteft hnufelf under foch lioence, mutt exactly conform to the . 
requisitions of it. 1 

Therefore, where the licence to trade was on the exp refs Vlnay<4; 
condition, that bond be given in fuch penalty by fuch perfons, * Wh *»- 
and in fuch manner, as the coramiffioners of the cuftom* (hall I"Eair« 
dhreft, that thc^ods lhailbe exported to the places propofed, *^F** 7 > 
and to no other j and that a certificate fhall be produced within 
fix months from the Britijb conful, or other perfon there de- 
feribed, that the goods have been landed ; if the bond be not 
given the licence it void, the voyage illegal, and cannot be in* 
fured. 

A fimilar deciGon had been'made in Vanharthals vHalhead, , 

Mic . 31 Geo. 3. on the flat. of 16 G«. 3. ch. 5. on which the 
cafe of Jthnfton v. Sutton, anti , page 307. had been decided. 

a • 

The king's prerogative, of licenGng the trading with an ene¬ 
my, under fuch reftri&ibns as he fhall be pleafed to dire&, be¬ 
ing thus efiablifhed, and it being alfo fettled that the party, to 
entitle himfelf to the benefit, mull conform to the ftipulatioas 
of the licence, (till the courts of juft ice will permit every thing 
to be done, though not exprefi*ed, which is necefiary in order to ' 
effectuate the intention of his Majefty in granting the licence, 
ut res magis valent , quant pereat . Thus in a cafe lately decided KenCogwa 

in the Court of King's Bench, upon a bill of Exceptions ten- J 
dered to Lord Chief Juftice Mansfield at Nifi Prius , in the 8 
court of C. P., the following fa£s appeared in evidence, and ***’ 
which are all that are material for the difeu (lion of this point. 

The plaintiffs in the court below brought their aftion againft 
Mr .Kenfington, an underwriter, on a policy datediv£.i8oo, at and 
from the Havannah and Matanzas , or any other port or ports in 
Cuba, to Najfau, New Providence , upon goods, and alfo upon 
fhip or (hips failing between two given periods of time. The 
declaration averred that Kenfington fubferibed the policy for 
500/. on goods andfpecie, and that by a fubfequent memorandum, 
it was agreed that the value of any vejfel or vejfels that Jbould carry 
the goods itifuredjhould be included in that infurancc: and that Robert 

Reat'y 
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• Read) fdr whofe benefit the infurance on die goods and fpecie 
was made, was intereded in fuch goods and fpecie, and that one 
Jmn Villas , for whofe benefit the infurance on the (hip HeBor ,• 
was made, was interefted therein. The fecond count of the de¬ 
claration averred that the (hip HeBor, on board which the goods 
and fpecie were loaded, did not belong to his Majedy, or any of 
his fubje&s. 

The bill of Exceptions, amongft the other neceflary fads not 
material here, dated that Inglis and Co. effeded'the policy, and 
that a certain cargo of goods and fpecie belonging to Robert Read 
had been (hipped at the Havannab on his acconnti being part of 
the property infured, on board the HeBor, and that the policy 
was lhade in refped of the faid goods and fpecie for his benefit, 
and in refped of the faid (hip for the benefit of the faid Juan 
Villas, and that Juan Villas was a Spaniard by birth, then and Jlill 
ref ding in the dominions of, and adhering to, the king of Spain, be¬ 
tween whom and the king of Great Britain there exifled an open ‘ 
war, as well at the time of effe&ing the policy, as alfo at the 
time of trial; but that the a&ion was commenced in 'time of 
peace. The lots of the (kip by perils of the fea is then dated 
between the Havannab , a colony of the king of Spain, and Naf- 
fau, a colony of our king. The bill of Exceptions further dated, 
as applicable'to this point, his Majedy’s Indru&ions to General 
Dowdefwell, Governor of the Bahama IJlahds (New Providence 
being one) authorizing him to grant licences for the importation 
into thofe iflands of fpecie, and fuch goods as were loaded on 
board the HeBor, in any Britijh or Spani/b veflel of a certain 
built (within which the (hip HeBor might be claffed) from any 
Spani/b colony in America, notwithstanding the then exifing hojli- 
Uties: and the commanders of his Majefty’s (hips, and alfo pri¬ 
vateers, were enjoined not to detain or molefl any vejfel trading be¬ 
tween the ports therein fpecified, conformably to the faid regula¬ 
tions, and having a licence for that purpfei It further appeared 
that a licence was granted by the governor to Robert Read for 
the HeBor forthe voyage out and home, and was not limited in 
point of time, and was to enable the HeBor to bring the goods 
therein enumerated from the Spani/b fettlement to New Provi¬ 
dence : that by the laws of Spain veflels coming from a Spani/b 
fettlement, in time of war, cannot clear for a Briti/b port, but it 

5 is 
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is the pra&ice to clear for a Spanijb or neutral fettlement: that chap. 
the wltnefs (who was the governor’s fecretary) knew the HeBor , X11 ‘ . 
to be a Spanijb vejfel, and the property of a Spaniard, antkfhe ^ 
was fo defcribed in the licence. Upon this point, the counfeTfor 
the underwriter, Kenfington, objected at the trial, that although 
the voyage and trade were licenced, the plaintiffs Inglis and Co. 
could not enforce a policy for the benefit of Juan Villas, fo be- 
mg fuch alien enemy as aforefaid. But the Chief Juftice Manf* 
field was of opinion, that a (hip belonging to an alien might, 
wbenfe licenfed,'bc lawfully infured by a Britijb fubjett s and that 
the policy fo effe&ed might be enforced by fuch Britijb fubjeft in 
a court of law, for the benefit of fuch alien owner. This opi¬ 
nion was excepted to; and after argument upon the bill of Excep. 
tions, in which it was contended, that the licence only prote&s 
the goods, but does not give to an alien enemy the right to fue 
either in his own name, or in the name of his truftee; the Court 
took time to deliberate ; and now 


Lord Ellenborough delivered the unanimous judgment of the The 
Court. As to the fecond queftion, whether the plaintiffs upon Sa'IIpo" a 
this record, who are Britijb fubje&s, duly competent to fue in 
their own perfons, can in a court of law enforce by fuit a policy The third 
for the benefit of another perfon, who was an alien enemy when '* o r 5 * 
the policy was effe&ed, was fo at the trial, and dill is fo; the Ch. i. P . 
negative is ftrongly contended for on behalf of the underwriter! 38 ‘ 
on the authority of the cafes of Brifiow v. Towers, 6 Term R. see thefe' 
35 and Brandon v. Nejbitt, ibid. 23. But it will be recolle&ed P 01 ** 
that in thofe cafes the party interejled, and on wbofe behalf the fuit P * 3 *°* 
•was maintained, was an alien enemy, again(l whofe recovery, 
through the medium of his Britijb truftee there exifted this 
obje&ion, that the property to be covered by the policy belonged 
to an alien enemy, and that any protection afforded to fuch pro¬ 
perty, by means of a contrail of indemnity, dire Illy and mate¬ 
rially contravened the public intereft, which was concerned in the 
precarioufnefs or deftru&ion of fuch property. In the prefent 
inftance no fuch public policy of the country is contravened by 
fuftaining and giving effc& to fuch atruft j but on the contrary,this 
country, in furtherance of the fame policy, which allows the grant¬ 
ing of licences to authorize the trade, ought to give effell to the 
ordinary means of indemnity,by which that trade (from the con¬ 
tinuance 
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C H A'P. tinuance of which the public muft be fyppofed to derive a bene- 
.. fit) might be beft promoted and fecured. And although thte 

King’s licence cannot, in point of law, have the efi of remov¬ 
ing the perfonal dilability of the trader, in refpeH of fuit, fo at 
to enable him to fue ip his own 'name; it purges the trull, in 
xefpe£l to him, of all thofe injurious qualities in regard to the 
' public intereft, which conllituted the public ground of object 
tion to the trull in the two cafes jull referred to, and which have 
been fo much relied upon on the part of the plaintiff in error. 
As therefore there is in this cafe no legal incompetence to fue in 
the parties a&ually fuing, and no public intereft which Hands in 
the way of maintaining this fuit, for the benefit of thofe who 
were the objefls of the licence authorizing the trade in queftion, 
it does not appear to us that the right of the affured to recover 
can well be lefifted on that ground. 


The next queftion which comes to be confidered is, Whether 
it be lawful to infure the property of an enemy, when ljot pro- 
te&ed by a licence ? Whatever doubts might formerly obtain in 
England either as to the legality or expediency of fueh in- 
furances, the queftion is now finally fettled in the negative by 
two unanimous decifions of the court of King’s Bench [a ). 


R. Brand on 
▼. Nefhitt, 
6 Term. 
Rep. 23. 


The firft of thofe cafes was an a£lion on a policy of infurance 
on goods on board the Greyhound , an American (hip, at and from 
London to Bayonne ; there was an averment in the declaration, 
that the policy was effe&ed for the benefit, and on the account, 
of David Brandon , Ifaac and David Valery , and others who were 
interefted in the goods; and another averment that the (hip was 
captured as prize. The defendant pleaded that the perfons, in 
whom the intereft was averred to be, were aliens bom; and that, 
before the (hip failed, they were become alien enemies of our 
king. 


* («) Lard Alvanley, In delivering the judgment In Furtado *. Roger*. 3 Bof aid 
full. jgi. fuppoftd tbit thefe cafes were decided upon the ground, of slkntgt only, - With- 
our p eiumi g to queftinn bit Lord&ip’a opinion, itwaa become tetmatnia], for ia , 
that tcry cafe, beepinioo of C. B. is declared to be that fitch lofpraacet were illegal 
by the comtnou law 1 and all the other oafet have protested os that principle, 

* f 7 
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The fecond plea dated, *that the perfons interefted were living chap. 
la France % and enemies, and that the goods were fent from Len* * IL 
don after the commencement of the war, for the purpofe of being 
landed and delivered in France to the king’s enemies (0). The 
replication to the firft plea* ftated, that the perfons interefted 
were indebted to the prefent plaintiff in more than the value of 
the goods infured. The replication to the fecond, that the goods 
infured were not prohibited at the time of the policy, and that 
they were (hipped before the commencement of the war* To 
thefe replications there were demurrers. 

.Lord Kenyon, in giving the opinion of the court, faid, that they 
had confidered this cafe, and unlefs any thing more could be 
urged at the bar to (hake the opinion they had formed, they were 
of opinion, that judgment muft be given for the defendant, on 
this ground, that an a&ion will not lie either by or in favour of 
an alien enemy (£). 


This cafe, at firft view, may appear to proceed merely upon Briftow r. 
the fpecial plea ; but in the fame term another cafe was argued 
upon a fpecial verdi&, in which the only point difcuffed was the 35* 
legality of infurances on enemy’s property; and the principle of 
the deqfion in Brandon v. Nejhltt was held fo clearly to controul 
the other, that, on the authority of that decifion, the counfel for 
the plaintiff abandoned the fecond argument, which the court 
had ordered. 

The fpecial verdift ftated, that the plaintiff, on the 13th March 
1793, being then refident in Great Britain, in pUTfuance of an 

(«) la a plea of alien enemy, the defendant muft ftate that the plaintiff waa born in 
a foreign country at enmity with this country, and that be it not reading here under 
letters off.fe conduft from the king. Cajfiru v. BtU, 8 Term Rep. 166. 

(*) By an aft of parliament, which parted In the laft war, “ for more effc&ually _ 

“ preferring money or effe&r, in the handa of his majefty’a fubjrtfis, belonging to, or c ^ f. x y. 
«* diffbfable by, perfona refident in Fratiet, for the benefit of the individual owners 
“ thereof," corami/Doners were to be appointed for carrying the puipofet of the aft 
into efle&: and by the 17th ftft. of iheftatnte, the cnmtniflloners were empowered 
to dirt& the money due on certain infurarces to be paid j and, in cafe of refuftl, 
adUona might bp brought with tba approbation of the comcniflioners j and to fuah 
aftiona fo brought under thla authority, atm enemy is not pleadable. But 1 believe 00 
t ueb eommlffionert ever veto appointed. 

order 
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chap, order for that purpafe, caufcd the infuranee in queftion to be 
X1L t made on account of Amuet % Maffkty &c. and that the goods iut 
fared were by the policy warranted French .property, and were 
fo in fa Ct ; that the goods, which confided of buttons, buckles, 
fsV. of the manufafture of this kingdom, were (hipped on bdard 
the Kan,cy (an American (hip), on the 19th March 1793*by Meffrs. 
Humphreys of Birmingham , in compliance with orders received 
jn January 1793, ^ roin Meffrs* Arrauety Maffoty &c. who were 
and (till are fubjc&s of France: that by two orders in council 
of nth February 1793, general reprifals were granted againft 
the (hips, goods, and fubje£ts of France; and a general em¬ 
bargo was laid on all veffels in Great Britain s but by another 
order of 26th February the faid general embargo was declared 
not to extend to foreign veffels belonging to the fuhjc&s of any 
date in amity with his Majefty, but that they might forthwith 
proceed on their refpe&ivc voyages, prqvided the cargo did not 
confift of naval or military (lores, or any other article, the ex¬ 
portation whereof was prohibited by any law or order of council 
then in force. The verdi& then dates the failing of the (hip on 
the voyage infured on the 21 d March 1793, the fubfequent 
capture of the veficl by fome Englijb fubje&s, and the condem¬ 
nation oitbe goods infured is French property. 

This fpecial verdi£l was fully argued at the Bar, and a fecond 
argument was ordered: but after the decifion of Brandon v. 
Nejbitty the counfel for the plaintiff faid, that he declined the 
further argument of the cafe, as he had no hopes of convincing 
^the court that this cafe could bediftinguilhed from the principle 
on which the former hajl been fo recently determined. 

Lord Kenyon .—« It appears to the court in the fame light, 
and there mud be judgment for the defendant.” 

This important cafe has decided that the infurances of enemy's 
property are generally unlawful: but as the learned judges had 
not an opportunity cf entering into the reafons of their judgl 
xnent, it cannot be impertinent in a work, which profeffes to be 
a fyftem of the law of marine infurances, to give a fummary 
of the^rguments on both (ides of a quedion, which has been 
once or twice difeuffed in parliament, upon which very eminent 

men 
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men have entertained different - opinions, although till lately it 
has never come fully and precifely in judgment in a court of 
common law. 

/ ( • 

Thofe who argue in favour of fuch infurances infift, that ie 
would be of very dangerous confequences by a prohibition of 
the nature alluded to, to drip ourfelves of a branch of trade, 
which we now enjoy almoft without a rival, a!s more of this 
bufinefs is done in England than in all the reft of Europe . That 
not only the nations, with whom we are at peace, but even thofe 
with whom we are at war, tranfadf all this bufinefs in London ; 
that the advantage thence derived to the kingdom is obvious, for ' 
premiums produce a great balance in our favour, and where 
there is no capture, the trade of the enemy pays a tax to this 
country for its fafety. On this ground* it has been alfo urged as 
a fa&, that important intelligence has, by means of fuch infu¬ 
rances, been frequently obtained of the enemy’s defigns; and 
that in feveral wars, fome of the richeft prizes have fallen into 
our hands by information communicated by thofe employed to 
procure infurances upon them. With refpeft to the legality of 
fuch contrails, they contend, it never has been difputed, that 
they had been effected in all former wars without interruption, 
except when prohibited for about fix months by the ftatute 
21 Geo . II. ch. 4. and had not only been efFedied, but recovered 
upon in courts of.juftice,the obje&ion of enemy’s property never 
having been made. That the opinion of Lord Hardwick , as de¬ 
livered in Henhle v. Royal Exchange AJfurance y and that of Lord 
Mansfield, frequently declared in parliament, and on the bench, 1 Vef - 9 *°* 
was ftrongly in favour of fuch infurances. That the latter of 
thefe two illuftrious judges, almoft the laft time he fat in court, 
adhered to that opinion ; for in the courfe of his dire&ion to a Gift M«- 
jury delivered fo lately as 1786, he faid, “It is for the benefit 
“ of this country to permit tlicfe contradf s upon two accounts • and MsT 
« the one, becaufe you hold the box, and are fure of getting the 
“ premiums at leaft as a certain profit; the other, becaufe it is 
“ a certain mode of obtaining intelligence of the enemy’s deGgns, 

“ and I have known inftances of intelligence procured by fuch 
« methods.” That the ftatutes, pafled in the 21ft Geo. II. and 
in the 33d of the prefent reign, to prohibit fuch infurances 

Mi prove 
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CHAP, prove, by being partial in their operation, and limited in their 
Xn ' , duration, that in the opinion of the icgiflature thefe contrads 
33 Gcu. in. were not prohibited by the general law of the land. Indeed* 
«• * 7 « (• 4 * trading with an enemy does not itfelf feem to be contrary to law. 

For although fome foreign writers condemn it, they do not ad¬ 
vert to the method of carrying it on by the medium of neutral 
nations. Declaration of war does not neceflarily import a pro¬ 
hibition of commerce \ and wherever it may be conduced bene¬ 
ficially to a belligerent power, it is, as far as refpeds fuch power, 
perfedly juftifiable. Even the writers on the law of nations 
enumerate inftances of commerce being carried on between bel¬ 
ligerent powers, by exprefs ftipulation, which is fufficient to (hew 
that all commerce, by a declaration of war, is not of ncceffity 
interdided. That this has been the opinion in England, the 
pra&ice of the legiilature in all former wars ftrongly proves, for 
they have pafled (latutes adapted to the exigence of the times, 
coufidering the fubjed in a light merely political; fome of them 
impoGng a general prohibition, though the reftraint was fre¬ 
quently afterwards in part taken off; fome which in the firft: 
infiance impofed a partial reftraint only; and fome, which 
a&ually fandioned a trade with an enemy, which in time of 
peace was illegal: the two firft clafles would have been wholly 
nugatory, if the dodrine, that ^furances of this nature, were 
illegal, had ever prevailed. Such (latutes have been pa fled in 
every war from the reign of Charles the Seccyid to the prefent 
time; which provedemonftrably, that parliament conceived a 
legiilative prohibition was neceflary to make the trading illegal, 
,otherwife all or mod of the ads alluded to would have been 
unneceflary and fuperfluous. ’ 

Bynk. On the other hand it is contended by thofe who hold the in- 
Stt"? furancc of enemy’s property to be illegal and impolitic, that by 
c 1* the dedaration of war, all commerce immediately and rieceflarily 
• becomes prohibited between hoftile nations; and if fo, it follows 

that infurances muft alfo be forbidden; for it cannot be lawful 
to do that indiredly, which is not permitted to be done diredly. 
Inftances of trading with enemies to be found in writers on gene¬ 
ral law, by exprefs (lipulation, only (hew that governments oc- 
caflonally make exceptions from the general rule to fuit their own 
convenience; and to this fourc* all the fpccial (latutes alluded 

to 
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to arc referable; fome of which too contain regulations of par¬ 
ticular branches of commerce. Even where they extend to ge¬ 
neral prohibitions of trade with an enemy, it is for the purpofc 
of fuperadding fpecial penalties for checking bold offenders, who 
are not to be deterred by the ordinary prohibitions of the law, an 
obfervation which fully applies to the ftatute of 21 Geo* II. and 
to the Traitorous Correfpondence bill lately paffed. But all the 
writers upon infurance concur in the illegality of fuch contra&s. 

The author of Le Guidon , a work of great repute, publifhed by j e Ga ‘j 9a 
Monf. Clerac about the middle of the 17th century, is explicit «.*. r. 5. ' 
upon the point; and the editor of the work obferves, that this 
opinion is conformable to the ordinances of Barcelona , which 
paffed fo long ago as 1484. Valin, in his commentary, concurs Va[ . n JJv 
in declaring the fame law, and relates that by the Englijh in- tit. 6.»«. 3. 
faring French property in the then laft war, one part of the na¬ 
tion rendered back to France) what had been taken by the other 
jure belli. Bynkerjboeh, to whofe .writings mankind are much in- 
debted, dedicates a whole chapter of his work to this fubjeft, Jur. Hub. 
and argues ftrongly both againft the legality and expediency of l lb * ** ***** 
fuch contrails. In the only two cafes, in which the legality of 
trading with an enemy came in queftion in England (fee ante t 
p. 3^0.), it was held to be illegal. Even the expediency of fuch 
contra&s is greatly to be doubted. The Englijh infarers, who 
deal at a cheaper rate, and fulfil their engagements more punc¬ 
tually than thofeofc other nations, will, in time of peace, eafily 
regain fuch branches of that tTade, as, by a prohibition during 
war, may be diverted into other channels. With regard to the 
fuppofed profit, that, muff ever be a matter of great uncertainty, 
for the premiums are not clear profit. In cafes of capture, there is 
*io lofs to the enemy, and no gain to us: in Ioffes by perils of the 
fea, we bear the whole burthen, and there is a&ual gain to them, 
deducing indeed the premium in both cafes. In a national 
point of view, the detriment derived to us from the fupport af¬ 
forded to the commercial refources of our enfemics is beyond all 
computation. Our infurers too are by this traffick rendered bad 
fubje&s of the country, by being interefted againft the fuccefs of 
our own cruizers, in favour of the enemy’s efcape. The argu¬ 
ment of procuring intelligence of the enemy’s plans by thefe 
means is fallacious in the higheft degree; for it never can be fup¬ 
pofed, that underwriters would be the means of betraying the- 
(hips infured into the power of our cruizers, by which they 

p b 3 would 
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would be the greateft fufferers; on the other hand, the tempta** 
tion muft be very ftrong to them to afford fuch intelligence to 
the enemy of the failing of our armed veficls, a9 may put them 
on their guard, and prevent them from falling into our hands. 
That fuch intelligence had been given to the enemy was afierted 
as a faA in the debates in parliament in 1747 ; and the general 
law of the land will not tolerate a contrad, which may lead the 
fubjed into fo ftrong a temptation to betray his duty. Even the 
opinions moft favourable to this fpecies of contrad have never 
gone further than to contend, that infurances upon enemy’s pro¬ 
perty from a friendly or neutral port, or from one hoftile country 
to another, were legal; but till the late cafes of Brandon v. Nef- 
bitt and Brijlow v. Towers , it never was attempted to be aruged, 
that an infurance could legally be made on enemy’s, property, 
failing dircdly from this country to that of the enemy. Such is 
the fum of the argument on both fidcs of this great queftioji, 
which is probably now finally clofed. 

The Courts, in order to prevent effedually all infurances 
upon enemy’s property, have decided, that a policy on a foreign 
ihip muft be underftood as virtually containing an exception of 
all captures made by the authority of our own government. A 
policy containing an infurance againft Britijh capture , eo nomine, 
would be-illegal, and void upon the face of it, as being directly 
and obvioufly repugnant to the interefts of the ftate, having an 
immediate tendency to render ineffectual, to* the extent of the 
indemnity created thereby, all offenfive operations by fca, adopted 
"on the part of his majefty and his fubjeds, for the purpofe of 
weakening the ftrength, and dim ini filing the refources of the 
enemy. And if fo, an infurance ipdireSlly producing that efFed, 
by the application afterwards of the general terms of the in¬ 
furance to the particular event, that is, of Britijh capture, muft, 
upon principle, be equally illegal: and no peril, the fubjed of in¬ 
furance, can be covered under the generality of the terms “ cap¬ 
ture, detention of princes? or the like, which could not, confidently 
with law, be fpecifically infured againft in dired and exprefs 
terms. The Court extended the fame principle to a cafe where 
the infurance was made on French property by a Britifb under¬ 
writer in time of peace, and where the adion was not brought 
till peace was again reftored \ but the capture was made by hit 
majefty*s ihip during hoftilities between this Country and 
Starve* 

% And 
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And in furtherance of thfc fante principle, an infttrtrtce mchap. 
goods on a voyage from London to Bayonne in France, (hipped . XI1, , 
on board a neutral (hip, on account and at the rilk of Frenchmen Bund™ ▼. 
bfbre, but exported after, the declaration of hoftilities between 
Great Britain and France, cannot be enforced ng .inft the un- 4 
derwriter, even after the reftoration of peace, to recovet a lofs 
by capture of a] co-belligerent (though hot dated to be an ally) 
of Great Britain during the war. Fot the Chief Juft ice (Lord 
Ellenborough) exprefsly faid, in delivering the jodgment of the 
Court, where an infurance is upon goods generally, a> provifo to this 
effe£l (hall, <in all cafes, be confidercd as engrafted therein f 
namely, “ provided that this infurance Jisoll not extend to cover any 
“ lofs happening during the exigence of hejlilities between the refpec - 
“ five countries of the affurer and ajfured.” Becaufe during the 
exidence of fuch hoftilities the fubje£ls of the one country can¬ 
not allowably lend their adiftance to protc& by infurance the 
property and commerce of the fubje&s of the other. And in 
like manner, and upon fimilar principles of public policy, the 
rilk of detention of princes , &c. mud be underftood to be re- „ 
trained and qualified by an implied provifo, “ that it Jhall not 
“ extend to cover any lofs happening in the ccttrfe of any contraband 
« adventure, in which the goods would become liable to feizure as 
41 forfeited by the laws of this country 


But afterwards yhen it was infilled upon at the bar, that the LuMjoc|c T 
exprefs infertion of fuch memorandum, infuring againft, Britifh Pott*,7 Eait, 
capture , feizure and detention, rendered the policy void, although - 44s * 
it was made to cover a Britifi rilk, the Court did not decide the 
point, it not being neceflary fo to do : but the judges were in¬ 
clined to the opinion, that the memorandum would not vitiate 
the policy; and that the do£lrine of Kellner v. Le Mefuritr and 
of Gamba v. Le Mefurier mull be taken with reference to the 
cafes before the Court, they being infurances on foreign Jbips, 

Of this opinion too Lord Alvanley appears to have been in Tout - 
eng v. Hubbard, quoted in the Chapter on Capture and Deten¬ 
tion of Princes, ante, p. 109. note (a); and fee there alfo a re¬ 
ference to Lord Ellenboreugb’s opinion in Page v. Thompfon, and 
Vifger v. Prefcott . .In a fubfequent cafe Lord Ellenborough was 
of opinion that though a neutral fubje& was refident in a place HtfSe,*' 
occupied by an enemy, an infurance on his goods to a neutral or 1 Campbel1 * 

• B * 4 friendly h 7i . 
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friendly port, was valid. The plaintiff had a verdift, and the 
cafe never was carried further. 

So alfo the Court of King’s Bench lately held, that it was no 
breach of neutrality for a neutral (hip to carry enemy’s property 
from its own to the enemy’s country, the voyage and commerce 
not being of a hoftile defeription, nor otherwise ezprefsly or 
impliedly forbidden by the law or policy of this country, though 
the neutral thereby fubjeft his fhip to be detained and carried 
into a Britijb port for the purpofe of fearch. Therefore the 
defendant, a Britijb underwriter, after the condemnation of the 
enemy's goods, and the liberation of the reft, was held liable to 
the neutral owner of goods injured in the fame (hip whofe voyage 
was fo interrupted, either as for a total lofs, if notice of aban¬ 
donment upon the lofs of the voyage be given in due time \ or 
for an average lofs, if fuch notice be given out of time. 

There is one fpecies of infurance which never could be made 
upon the (hips or goods of an enemy, or even of a fubjeft, and 
that is upoft a voyage to a befieged fort or gafrifon, with a view 
of carrying afiiftance to them : or upon ammunition, ether war¬ 
like (lores, or provifions; bccaufe, from the nature of thefe 
Commodities, they are abfolutely prohibited by the laws of all 
nations. 

( 

Having thus difpofed of thefe two important queftions, it will 
be proper to conclude, by dating what the principle is, which is 
iaid down in this chapter, and fupported by authority. All infu- 
ranees upon a voyage generally prohibited by law, fuch*s to an 
enemy’s garrifon, or upon a voyage direftly contrary to an ex*, 
prefs aft of parliament, or to royal proclamation in time of war, 
are abfolutely null and void, 
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CHAPTER the THIRTEENTH. 
Of Prohibited Goods. 


T HE fubjeft of the prefent chapter {is materially connefted c h^a p. 

•with that of the foregoing •, and indeed follows as a confe- ^__* f 

quence from the doftrine there advanced. We then faw that a 
contract founded upon that which was contrary to law, could 
never be carried into effeft. Thus by the laws of almoft all 


countries, the exportation and importation of certain commo* 
dities are declared to be illegal: to aft contrary to that prohibi- 
tion is clearly a contempt of legal authority; and confequently 6 ' 6 [ a ‘ 0 * 

a moral wrong. If the aft itfelf be illegal, the infurance to pro- 
teft fuch an aft muft alfo be contrary to law: and therefore void. 
Agreeably to this principle, it feems to have been laid down by Roecus 4 e 
the writers upon the fubjeft, as a general and univerfal propofi- Aflecor. 
tion, that an infurance being made, although in general terms, 
does not comprehend prohibited goods \ and therefore when the 
infured fhall procure fuch r com modi ties to be (hipped, the under¬ 
writer being ignorant of*it , by means of which the (hip and cargo 
are confifcated, the infurer is difchargcd. In this paflage from 
Roccus it may be inferred, that if the underwriter knew that the 
goods were prohibited, the infurance would be valid. But we 
truft, it was fufliciently (hewn in the preceding chapter, that 


that will not alter the cafe: becaufc no confent or agreement can 


render a contraft good and valid, which, upon the face of it, is 
contrary to law. In France this rule was adopted fo long ago as 
the year 1660 : for in the work of a very refpeftable writer of 
that age we find this paflage : ajfturanacs fe peuvent faire fur toute u GuId(m 
forte de merchandize , pourvu que le tranfport ne foit pas prohibe par 2 art. a. 

les edifts et ordannances du roy. And from an authority no lefs e me rig on 
refpeftable, it appears that the law of Frame has undergone no ^ l r * l J c e * 
alteration fince that period ; for, he fays, “ that thofe effefts, tom. x. c.f. 
u the importation or exportation of which is prohibited in * s ‘ 
n France , cannot be the fubjeft matter of the contraft of infu- 
ranee; and if they (hould be confifcated, the infurers are not 

ff refpoqfiblc, even where the truth has been declared by afpecial 

“ claufi 
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CHAP. « »laufi in the policy . The affurance is void, and no premiom 
^ Xlt1, 44 is due.” This paffage from the celebrated work juft referred to, 
confirms the idea above ftarted, witlyefpe6t to the knowledge of 
the underwriter. 


The law of England, whofe commercial regulations have fur- 
paired thofe of every other nation in the world, has alfo intro¬ 
duced fuch a rule into its fyftem of mercantile jurifprudence: 
and the oldeft Writers upon the fubje£Thave taken notice of it. 
MoBojr, i t j s faid, «if prohibited goods are laden aboard, and the mer- 

C x* “ chant infures upon the general policy, it is a queftion whether 

44 if fuch goods be lawfully feized as prohibited goods, the in- 
44 furers ought to anfwer. It is conceived they ought not: for 
44 if the goods are at the time of the lading unlawful, and the 
“ lader knew of the fame, fuch aflurance will not oblige the 
44 infurer to anfwer the lofs; for the fame is not fuch an affu- 
41 ranee a & the law fupports,' but a fraudulent one.” 


But it is not upon the opinions of learned men merely, that 
this do&rine is founded in the Engltjb law; for the legiflature 
have by pofitive ftatutes declared their ideas upon the fubjelt. 
It appears from the peamble to that feftion of the ftatute about 
to be quoted, that a cuftom, highly prejudicial to the revenue of 
the Country, had prevailed, and was encreafingto a very alarm- 
ing degree, of importing great quantities of gpods from foreign 
dates in a fraudulent and clandeftine manner, without paying 
the cuftoms and duties payable to the crown: and that this evil 
had been encouraged and promoted by fome ill defigning men, 
who, in defiance of the laws, had undertaken as infurers, or 


otherwife, to deliver fifth goods fo clandeftinely imported, at 
their charge and hazard, into the houfes, warehoufes, or pof- 
feffion, of the owners of fuch goods. In order to remedy this 
4 a 5 w njifehief, it was ena&ed, 44 that all and'every perfon and per- 
* M e. 15. 44 fona, who, by way of infurance or otherwife, ihonld under* 
5 oIj 4 4««u’ “ takc or a g*ee to deliyer any goods, wares, or merchandizes 
ty on retfou « whaifoever, to be imported from parts beyond th^ Teas, at: 

44 any port or place whatsoever within this kingdom of England 
hioited a dominion of Wales, or town of Berwick upon Tweed, without 
™ K paying the duties and cuftoms that ftioold be due and payable 
44 for the fame at fuch importation, or any prohibited goods whal± 
44 fitter / or in pur fu a flee of fuch infurance, undertaking, or 


44 agreement ' 
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M agreement, (hould deliver, or caufe or procure to be delivered, CHAP. 
* c any prohibited goods, or (hould deliver, or caufe or procure . ^ 

“ to be delivered, any goods or merchandizes whatfoever, with- 
“ out paying fuch duties and cuftoms as aforefaid, knowing 
41 thereof, and all and every their aiders, abetters, and alfift- 
“ ants, (hould for every fuch offence forfeit and lofe the fum of 
“ five hundred pounds , over and above all other forfeitures and 
“ penalties, to which they are liable by any a& already in force.’* 

It is alfo enaCted, “ that all and every perfon and perfons, Sea. 15. 

“ who (hould agree to pay any fum or fums of money for the on^heia? 1 * 
“ infuring or conveying any goods or merchandizes that fhbuld' furcd * 

“ be fo imported, without paying the cuftoms and duties due 
“ and payable at the importation thereof, or of any prohibited 
“ goods whatfoever, or (hould receive or take fuch prohibited 
“ goods into his or their houfe or warehoufe, or other place on 
€t land, or fuch other goods before fuch cuftoms or duties were 
“ paid, knowing thereof, (hould alfo for every fuch offence for- 
“ feit and lofe the like fum of five hundred pounds; the one 
•* half of the laid forfeitures to be to their majefties, and the 
“ other half to the informer, or to fuch perfons as (hould fue 
“ for the fame. And if the infurer, conveyor, or manager of 
•• fuch fraud (hould be the difeoverer of the fame, he (hould 
“ not only keep the infuiance money or reward given him, and 
“ be difeharged of the penalties to which he was liable by reafon 
« of fuch offence,, but (hould alfo have to his own ufe one half 
“ of the forfeitures hereby impofed upon the party or parties 
« making fuch infurance or agreement, or receiving the goods as 
“ aforefaid: and in cafe no difeovery (hould be made by the 
“ infurer, conveyor, or manager as aforefaid, and the party or 
«« parties infured or Concerned in fuch agreement (hould make 
« difeovery thereof, he (hould recover and receive back fuch in- 
“ furance money or premium as he had paid upon fuch infurance 
“ or agreement, and (hould have to his own ufe one moiety of 
“ the forfeitures impofed upon fuch infurer* conveyor, or ma- 
“ nager ag aforefaid, and (hould alfo be difeharged of the for-? 

“ feiturcs hereby impofed upon him or them.” 


A few years afterwards, luftrings, the manufacture of which 
till then was little known in England , having been worked to 
great perfection by the Royal Luftring Company, the legidature 
found it neceffary to protect this branch of trade, by prohibiting 
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the importation of fuch filks from foreign countries into this, 
without paying the duties, whether by dire£fc means, or by the . 
way of insurance. It was enaQed, 44 that every peifon, who 
“ Ihould import any foreign alamodes or Juftrin’gs from parts 
44 beyond the Teas, into any port or place within the kingdom of 
* l England, dominion of Wales , &c. without paying the rates, 
“ cuftoms, impofitions, and duties, that fhould be due and 
“ payable for the fame at fuch importation, or (hould import 
u any alamodes or luftrings, prohibited by law to be imported, 
41 or fhould, by way of infurance or otherwife, undertake or 
41 agree to deliver, or in purfuance of any undertaking, agree- 
44 ment, or infurance, fhould deliver, or caufe to be delivered, 
44 any fuch goods or merchandize, and every perfon who ihould 
44 agree to pay any fum or fums of money, premium, or reward 
44 for infuring or conveying any fuch goods or merchandize, or 
44 fhould knowingly take or receive the fame into his, her, or 
44 their houfe, fhop, or warehoufe, cuftoay or poffeffion, fuch 
44 perfon or perfon 3 fhould and might be profecuted for any of 
44 the offences or matters aforefaid, in any a&ion, fuit, or infor- 
44 mat ion,” 

The fecond feftion of this ftatute enables perfona to fue for 
the penalties impofed by the former a£fc of William and Mary 
by a&ion of debt, bill, plaint, or information, in any of his 
majefty’s courts of record of Wejlminjhr . f 

Wool being the ftaple manufacture of this kingdom, it was 
always deemed a heinous offence to tranfport it out of the realm : 
for we find it was forbidden at the common law; and afterwards 
more exprefsly in the reign of Edward the Third, fince which 
period this branch of trade has been much attended to, and any 
offences againft it have met with corporal and .pecuniary punifh- 
ments by feveral fubfequent flatutes. This being the cafe, an 
infurance upon wool fo to be exported muil have been void 5 
becaufe the very foundation of the contra£l was contrary to law. 
But notwithftanding thefe reftri&ions, the pra&ice of exporting 
wool became fo frequent, as well as the praftice of infuring fuch 
eargdes, and undertaking to deliver them fafely abroad, that it 
became neceffary for the legillature to interpofe, and by a new 
declaration of the law, and the impofition of a heavy penalty, 
to endeavour to check the growing' evil. Accordingly it was en- 

atted, 
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afted, K that every perfon, who by way of infurance or other- c H A p * 
c< wife, (hould undertake ot agree, that any Wool, wool-fells, > ■ 

“ wool flocks, mortlingg, (hortlings, worfted, (hould be 
" carried or conveyed to any parts beyond the feas from any 
lt port or place whatsoever within this kingdom or Ireland: or 
“ purfuance of fuch infurance, undertaking, or agreement, 
u (hould deliver, or caufe to be delivered, any of the faid goods 
u in parts beyond the feas, fuch perfon, and all and every his 5°°^ penf- 
41 aiders, &c. (hould for every fuch offence forfeit and lofe the IJfurerJL* 
44 fum of five hundred pounds.” The next fe&ion inflifts a infu ^ cs or 
like penalty on the infured : and the following one, in order to wool to be 
encourage the parties to difclofe fuch contracts, releafes the 
party informing from all the penalties, to which he himfelf was Sc a. 30. 
fubjeft, and alfo gives him the whole of the forfeiture, after Seft ‘ 3I ' 
deducing the charges of the profecution. 

But in order wholly to prevent this illicit exportation of wool, 
it was neceflary for the legiflature to go one ftep further: be - 
caufe as policies ate frequently made on goods, as well as on 
(hips, in which the infurer undertakes, in confideration of the 
premium, to bear all the rifks and hazards of the voyage; and 
as it is generally unknown to the infurers what forts of goods are 
loaded on board any (hip or veflel, it happened that infuraneps 
were made on wool or woollen yam to be carried from Great 
Britain or Ireland t6 foreign ports, or on woollen manufactures g ^ 
to be carried (tom Ireland. Therefore it was declared, “that r. 13 . 9 
“ all policies of infurance, which (hould be made on goods and 
w merchandizes, loaden or to be loaden, on any (hip or veflel g0 oda void. 
“ bound from Great Britain or Ireland to foreign parts beyond 
< ( the feas, which (hould afterwards appear to be wool or woollen 
“ yam, or any other fpecies of wool, or woollen manufactures 
“ from Ireland t and all policies of infurance which (hould be 
“ made on any (hip or veflel bound from Great Britain or Ireland 
<< to foreign parts beyond the feas, which (hould have on board 
“ any wool or woollen yam, or any other fpecies of wool or 
“ woollen manufactures from Ireland , (hould be deemed and 
« taken to be null and void, notwithftanding any words or 
“ agreement whatsoever, which (hould Hfe inferted in any fuch 
« policy of infurance; and nothing (hould be recovered by the 

afluted iq either cafe for lofs or damage, or for the premium • 

“ which 
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c H'A P. tc which (hould hare been given as the con {iteration for injuring 
< * llf * . f * fuch goods and merchandizes, (hip or vdTel.” 

This latter afl, as far as relates to Ireland, has been repealed 
by a fubfequent ftatute of 20 Geo. 3 . c. 6. 


aS Cco. in. I* 1 a late feflion of parliament an afl palled for reducing all the 
<* ? 3 8 * laws relative to the exportation of wool into one ftatute 5 and 
for the firft offence of that fort inftifls a penalty of 5p/. with fix 
months* folitary imprifonment for exporting wool, &c. The 
Sea. 45. 45th feflion of that ftatute declares that, “ every perfon or per- 
fons who, by way of infurance or otherwife, (hall undertake 
4t or agree that any Iheep, wool, or any other of the enumerated 
w articles in the ftatute, (hall be carried or conveyed to any parts 
€< beyond the fees, from any port or place whatfoever within 
“ this kingdom, or in purfuance of fuch undertaking or agree- 
€t ment, lhall deliver, or caufe or procure to be delivered, any 
44 iheep, wool, &c. in parts beyond the feas, fuch perfon or 
44 perfons, their aiders and abettors, (hall upon conviflion be 
<c liable to the fame puniftiment as the exporters.” 


S cCt. 46. The next feflion inflifls a like penalty upon the perfons pay¬ 

ing for fuch infurance. 


w* 

Sc&,4S. 

\ • 


But as infurances are frequently made on goods, the infurer 
not knowing what the goods are, it is declared that 44 all poli- 
44 cies. of infurance which (hall be made on goods and merchan- 
44 dizes, laden or to be laden on any (hip or vefTel bound from 
44 Great Britain to foreign parts, which (hall afterwards appear 
44 to be wool, woollen, or worfted yarn, &c. (hall be deemed 
44 and taken to be null and void, notwithftanding any words of 
** agreement whatfoever, which (hall be inferted in fuch policy 
44 of infurance, and nothing (hall be recovered by the allured 
« from the infurer for lofs or damage, or for the premium which 
41 (hall have been given, as the confideratiog for fuch in- 
44 furance.** 


From an attentive view of thefe ftatutes, the idea of the Sri- 
tiflj parliament may be clearly and decidedly colle&ed: and the 
ftatutes juft referred to are the moft general in their import that 
could be found upon the fubjeft; and consequently the moffe 
porper to be mentioned here. 

The 
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The queftion naturally occurs, what goods come under the c 
deferiptiou of prohibited goods, fa as to render an infurance i - L —^ 
upon them void. To mention by name all the different kinds of 
merchandize, which fall under that defeription, would be tedious , 
and, as it (hould feem, wholly unneceffary. Thus much may 
be laid down as a general proportion, that all infurances upon 
goods, forbidden to be exported or imported, by poGtive ftatutes, 
by the general rules of our municipal law, or by the king’s pro? 
clamation in time of war s or which, from the nature of the 
commodity, and by the laws of nations, muft neceflarily be con¬ 
traband, are ablolutely null and void. Under the Grit diviGon 
may be ranked all offences againft the revenue laws of this coun¬ 
try j and therefore if an infurance were made in order to proteft 
fmuggled goods, fuch infurance would doubtlefs be of no effed. 

To this head alfo may be referred any breach of the navigation 
ads, which were eftabliflied for the proedion, encouragement, 
and advancement of our commercial and naval interefts; and 
which have produced thofe effeds to the wonderful extenGon of • 
our commerce, and the aggrandizement of the nation. At a 
very early period of the hiftory of this country, feveral wife pro* 5 Rich. ». 
vifions were made by parliament, folely with this view : but on c ‘ 3 * 
account of the low If ate of commerce in thofe ages, which was 
the more deprcffed, by the warlike fpirit of the nation, and the 
inteftine commotions that agitated and difturbed the (late, thofe 
proviGons in fome meafure failed of their effed. But the moil 
beneficial ftatute for the trade and commerce of England'\$ the 
famous navigation ad, which paffed foon after the reftoration of ' 

Charles the fecond; the outlines of which were firft framed, in 
the time of the commonwealth, by Oliver Cromwell . By the Scobd, ijj 
reports of hiftorians, we do not find that he framed it with any 
view to thofe beneficial effeds, which fprung from it, but with 
a partial and confined intention, being defigned by him to mor¬ 
tify our own fiigar i Hands, which were difaffeded to the parlia¬ 
ment, and held out for the king, by flopping the lucrative trade, 
which they then held with the Dutch, Another motive for his 7 Humt’i 
condud was this, that as the Dutch were at that time riling into Hift.offio*. 
opulence and wealth, and had given him difguft j and as their 
commerce did not confilt fo much in the produce of their own 
country (which afforded but few commodities) as in being trie 
general carriers and fa&ora of Europe , he had it in his power to 
> affed 
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afie& their trade m a confldefable degree', by prohibiting al! 
nations from importing into England in their own-bottoms any 
commodity, which was not the growth and manufa&ure of their 
own country. At the reftoration, however, thofe plans, the 
good effe&s of which had probably been experienced, were 
adopted by the legal and real conftitution of the country, and, 
were confiderably improved by inferting claufes, which had been 
overlooked and omitted in the original defign, or which time 
and experience had pointed out as neceflary to the completion of 
that fyftem, the beneficial effe&s of which are at this day moft 
fenfibly felt. It is not wholly impertinent in a work like the 
prefent to ftate briefly the outlines of a ftatute, fo confiderably 
affe&ing the commercial interefts of the nation, and which has 
ierved as the groundwork of all fubfequent laws for the good 

management of Britijb navigation. 

% 

The firft fedlion of the a£t declares, “ that no goods (hall be 
** imported into, or exported out of, any plantations or territories 
“ to his majefty belonging in Afia, Africa , or America , but in 
u fuch (hips only as belong to the people of England or Ireland, 
u Wales or Berwick, or are of the built of, and belonging to any 
" of the faid territories, as the proprietors thereof, and whereof 
** the mafter, and three-fourths of the mariners are Englijb, 
“ (which word,by a fubfequent ftatute, 13 and 14 Car. II. ch. 11. 
“ f. 6. was explained to mean his majefty.’s fubje&s of Eng- 
“ land, Ireland, and his plantations generally), under penalty of 
** the forfeiture of all the goods and commodities which (hall be 
“ imported into, or exported out of, any of the faid places, in 
“ any other (hip or vefiel, as alfo of the (hip and veffel.” It is 
alfo declared, “ that no goods of the growth, manufa&ure, or 
“ production, of Africa, Afia, or America, be imported into Eng- 
« land, Ireland, Wales, Gtiernfey, Jerfey, or Berwick, in any other 
“ (hips than fuch as belong to the people of England, Ireland , 
« Wales, or Berwick, or of the plantations tohis majefty belong- 
«« ing, as the proprietors thereof, and whereof the mafter and 
« three-fourths of* the mariners are Englijb, under thp penalty 
“ pf the forfeiture of all fuch goods, and of the (hip (a)." 

« No 

(<} Therefore where a policy ^ effaced upon a Danifli A ip at aad from Beaga 
(in which there are Dan) A fettlemer.ti) to Copenhagen, and the Aip loaded, oa the 
5th of March 1797, at Calcutta, contrary to the iaCar.Il, ch. 18. f, 1. the infla- 

raace 


4 
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. «• No goods of foreign growth, produ&ion, or manufa&ure, 
f< which are to be brought into England, Ireland , Wales , Guern - 
€t fey* 7 n *fey* or Berwick^ in Englijb-h\x\\t (hipping, or other 
<r (hipping belonging to fome of the aforefaid places, and navi- 
" gated by Englijb mariners as aforefaid, (hall be brought from 
“ any other places but thofe of the growth or manufa&ure, or 
“ from thofe ports where the goods are firft ufually (hipped for 
<( traimportation, under the penalty of the forfeiture of all fuch 
€< goods as (hall be imported from any other place, as alfo of 
“ the faid (hip.” 



Se£L 4. 

Tbit fcftion 
was altered 
as to the im¬ 
portation of 
American 
drug* by 
7 Anne, 

«. 8. f. IS. 


u It (hall not be lawful to load in any frips, whereof any seft. (. 

€t ftranger or Grangers bom (unlefs fuch as be denizens, or na- 
u turalized) be owners, part owners, or mafter, whereof three- 
u fourths of the mariners, at lead, (hall not be Ertgli/b, any 
u fi(h, visual, goods, and merchandizes, from one port or creek 
u of England, Ireland, Wales, Guernfey, Jerfey, or Berwick, to 
** another port or creek of the fame, under penalty, and forfei- 
** ture of all fuch goods, together with the (hip or ve(Tel.” 

Where any privilege is given by the book of rates to good9 seft. 7 . 

« or commodities exported or imported in Englijb built (hip- 
“ ping, that is to fay, (hipping built in England, Ireland, Wales, 

•* Guernfey , Jerfey, Berwick, or in any of the lands, dominions, 
u and territories belonging to his majeflty, in Africa, Afia, or 
<< America, it always is to be underftood, that the mafter and 
«* three-fourths of the mariners be Englijb; and where it is 
« required that the mafter and three-fourths of the mariners ' 

« be Englijb, the true intent thereof is, that they (hould cou- 

*»■ - ■■ -■ — ■ - ■■■* -■ ■■-« 

ranee waa held to be void, although the praftice of leading Ihipa at Calcutta had pre* 
vailed fora great length of time ; and the aft of 37 Oeo. III. ch. 117. which patted 
foon after the (hipmeot in queftion took place, authorised fuch (hipments in future. 

So alfo in the fame court it waa held, that a Swedilh (hip, iofured at and froip her Qhalmere v 
loading port in the Baft Indira to Gotteaburgh, had contravened the navigation laws of Bell, 3 Bof. 
.Great Britain, by taking in part of the cargo at Madras, and consequently that the in- * Pull- 604 . 
furance waa void. 

And in the Court of King's Bench it wa< fubfequently held, that colonial produce y <u | ) | MC | c r ■ 
could nor legally be (hipped from the Bricifh Weft Indies for Gibraltar 4 and cannot be Potts,7 Eaft, 
therefore the fubjaft of a valid inftfrtnee; nor does it alter the cafe, that leave was 449. 
given by the policy to exchange the goods at another ifland, the gooda never having 
been In f*ft exchanged, and the original destination, when (hipped, being Gibraltar, that 
purpofc waa illegal. 

. C fc 


f< tinue 
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(e tinue fuch during the whole voyage, Unleft in cafe of fickneffi 
“ death, or being taken prifoners in the voyage, to be proved by 
*< the oath of the mailer or chief officer of the (hip.* 

The eighth fecVion prohibits the importation of goods of the 
growth of Mujcovy, RuJJia, or the Ottoman or Turkijb empire into 
England, except in Englijb built (hips, whereof the mailer and 
three-fourths of the mariners mud alfo be Eti^liJb, under the 
penalty of forfeiting both (hip and goods. 

' And for preventing the pra&ice of colouring aliens’ goods, the 
ninth fe&ion declines, that all wines of the' growth of France or 
Germany, imported in any other than Englijb veffids, (hall be 
deemed aliens’ goods, and pay all drangers’ cudoms and duties: 
which provilion is extended to certain commodities, named in 
the ad, of the growth of Spain , the Canaries, Madeira, Portugal, 
or the Wedern Iflands,* and of Mufcovy , RuJJia, and Turkey . It 
was alfo ordained by the next fubfequenc fe&ion of the datute, 
in order to prevent the colouring or buying of foreign Ihips, that 
no foreign (hip fhould pafs as a (hip to England, Ireland, Wales , 
or Berwick, until thofe claiming the faid (hip (honld make appear 
to the chief officer of the cultoms that they were not aliens, and 
fhould have taken an oath, that fuch (hip was bondfide, and with¬ 
out fraud, by them bought for a valuable conGderation, expreffing 
the fum, and alfo the time, place, and perfonS) from whom it 
was bought, and who were the part owners: npon which oath 
that they fhould receive a certificate, whereby fuch (hip fhould 
in future pafs, and be deemed a (hip belonging to the faid port, 
where the oath was fo taken, and receive the privileges of fuch 
fhip. The officers of the cudoms are not to allow any privilege 
tQ any foreign-built (hip, until certificate granted, or proof of 
thofe things required by this a< 3 . By the 13th fe&iori it is pro¬ 
vided, that this ad is not intended to redrain the importation of 
any Eajl India commodities, loaden in Englijb* built (hipping, 
whereof the madettand three-fourths of the mariners are Englijh % 
from the ufual place of loading in thofe feas, to the fouthward 
and eadward of the Cape of Good Hope, although the (aid ports be 
not the very places of their growth. • There is alfo a provifion in 
favour of goods imported from Spain, Portugal, the Azores, Ma¬ 
deira, or Canary ifkmds; and concerning goods and commodities 
from Scotland, and feai oil from RuJJia . The 17 th fed ion impofes 
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a duty upon every French (hip coming into England, And it p HA 9 . 

was kftly ena#ed, that the (hips of England, Ireland, Wales, or ^_ j 

Berwick, failing to any Englijb plantations in AJta, Africa, or 
America , ihould be bound in fufHcient fureties, in proportion to 
the burthen of the (hip, to bring the goods loaded at fuch plan* 
rations into England. 

\ 

Such were the provifionsof this famous ftatute, framed hy the 
wifdom of our anceftors for the promotion of our naval and ma¬ 
ritime ftrength : upon this ftatute have all fubfequent commer¬ 
cial regulations been eftabliihed; and from this fource they have 
derived folidity and ftrength. But in vain have fuch rules been 
framed, if infurances upon the importation or exportation of the 
commodities mentioned in thefe ftatutes are to be tolerated. It 
would be to render void thefe good and wife plans, and to fet the 
a#s of the legiflature at defiance. The conclulion is, that fuch 
infurances are abfolutely null, and of no effe#. 

It was faid, in a former part of this chapter, that an infurance 
upon any goods, the exportation or importation of which was 
forbidden by the royal proclamation in time of war, was equally 
void, as if prohibited by ftatute. The reafon of this is, that the i Bi>dc. 
king's proclamation in time of war has equal force with an a# om 
of parliament, and is no lefa binding upon his fubje&s. The 
tonfequence of this do#rine is, that the breach of fuch a prohi¬ 
bition is equally criminal with the breach of a ftatute ; und.no 
contra# can be founded upon fuch criminal a#, or have any va¬ 
lidity. Thefe principles were fully confidered in the preceding 
chapter ; and the law upon the fubje# was clearly fettled in the 
cafe of Delmada v. Motteux , there cited at length; in which it Delm«»a 
was held, that the king had an undoubted right to lay on an em- n.TiSieh. 
bargo in time-of war: th?t the confequence of a breach of fuch y.®* 
a proclamation had not been fully afcertained,but it was certain- p 3,,. 
ly a criminal a#; and wherever a man makes an illegal contra#, 
the courts of juftice’will not lend him their aid to compel a per¬ 
formance. The underwriter was accordingly difeharged from 
the demand fet up againft him* 

'We come now to confider thofe commodities which, from 
their nature, as well as by the laws of nations, are contraband. . 
*]LJpon this occafion Grotius and BjnkerJhopk are the beft guides c 
that can poffibly be followed > and from them we npay colie#, 

cc ? that c/i», ! 
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Chap, that it is unlawful to carry any thing to beGegeci cities or for- 
t * . treffcs 5 a rule which they declare to hare been eftabltflieid by 
t»ib* 3. c. i. common content, and the ufage of all nations. Grotius divides 
* 5 * goods into three kinds: fuch as can only be of ufe in time df 
war j and thefe are clearly contraband, fuch as arms and ammu¬ 
nition : 2dly, Such as anfwcr no purpofe in war, and are merely 
intended for pleafure; and, thefe way be lawfully conveyed to an 
enemy. But the third kind are of a mixed nature, fuch as 
money, proyifions, (hips, and the materials of (hips ; in which 
cafe, before we can decide upon the propriety of exporting fu«h 
commodities, the Gtuation of the war between the contending 
parties is to be conGdered. Upon this point his reafoning is ex¬ 
cellent « If,” fays he, “ I cannot defend myfelf without in- 
*< tercepting the commodities intended for my enemies, neceffity 
•* will give me the right, but (till I lhall be liable to make refti- 
“ tution, unlefs fome other caufe of feizure appears. For if the 
•* conveyance of fuch commodities to the enemy lhall prevent 
“ the execution of my plans, and he who carried them knew that 
*< I had, beOeged or blockaded the town, and that peace or a fur- 
€ ‘ render was expelled, he lhall be anfwerable for the lofs fuf- 
tb.c.e.si. €t tained by his mifconduft.” With this opinion' BynJterJboek 
for the mod part coincides: becaufe, as he obferves, the liege 
alone is tfye caufe why it is not lawful to carry any thing to the 
belieged, whether it be contraband or not: for a befieged city is 
never compelled to furrender by force, but' by famine, and the 
want of other neceflaries. If it were to be permitted to fupply 
them with the things of which they dand in need, perhaps the 
afiailants would be obliged to raife the liege. But as it is impof- 
fible to fay of what things the befieged dand in need, or in what 
they abound, every fpecies of commodity is forbidden to be car¬ 
ried into the garrifon j for other wife there would be no certain 
rule of fettling difputes. This learned author, however, differs 
from Grotius , in that paffage where he fays, “ the carrier of 
u goods lhall be anfwerable, if peace or a furrender was expeft- 
ed, and it was frudrated by fuch means.” Bynkerjhoek is of 
opinion, that fuch do&rine is neither confonant to reafon, nor to 
the agreements entered into by the laws of nations. He reafons 
thus;’“Qua ratio me arbitrum conftituit de futurfc deditione 
“ aur pace ? et G neutra expe&etur, jam licet obfe^s quaelibet 
advehere ? imo nunquam licet, durante obfidjone, et amici 
ft non eft 


caufan) amici perdere, vel quotjuo modo deteriorem 

,J f* facerc 

1 - T tv' 
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•* facet®. Et qui advexit, non ultra tenebitur, quam de damno chap. 
“ culpa dato ? atquin in fubditis id Temper capitale fuit, quin et XMI ‘ 

“ in amicis, edi&o ante monitis, fxpe et in, non. monitis. 

" Rurfus, fi quia nondum advexit, fed, dum advehere volurt, 

“ deprehendatur, fola rerum interqgptarum retentione erimua 
“ contend, idque donee caveatur, nihil talc in pofterum com- 
“ miffumiri?” He concludes thus: “Ido nor agree to that 
“ opinion, haring learnt from the cuftom and ufages of all na- 
“ tiona, to fell all intercepted goods, and often to infli&, if ^not 
tf a capital, at lead a corporal puniftiment.” 


Such are the opinions of thefe two very learned writers, who, Grot. By*, 
although in fome refpe&s they differ, agree in eftablifliing this as loc * ***• 
a fettled, undifputed rule, that whoever conveys any neceflaries 
to a befieged town, camp, or port, is guilty of a breach of the 
lpw pf pations. This being the cafe, an infurance upon filch 
commodities muff neceflarily be void and of no effelt, agreeably 
to the principles which have already been advanced. 


One queftion only remains to be confidered 5 how far infur- 
ances upon goods, the exportation and importation of which are 
forbidden by the laws of other countries, are valid ? In England, 
the law is clear, as it has been laid down by two very great 
judges, that fuch infurances are good ; becaufe the foundation 
of the contraft is not illicit. It has been exprefsly held by Lord 
Mansfield more than once, in which he has been confirmed by 
the whole court of King's Bench, that one nation never takes 
notice of the revenue laws of another; and therefore fuch an in* 
furance was certainly good and valid. A fimilar opinion feems 
to have been entertained by Lord Hardwicie / at leaft fo much 
may be colle&ed from his argument, in a cafe reported in 


\ 


Doug!, tjf; 
I Vef. 319 . 


But although this point is Co clearly fettled by the law of Eng- i^e»*lgqp, 
land , in which alfp the law of France coincides, it is certain that P ' 


the expediency of it has been a queflion which has very much 
engaged the attention of fome conGdcrable French authors. 
Their opinions can in noway affe& the law of England, which 
ftands upon much higher authority than the fentiments of fpe? 
culative men, however refpe&abje} bqt it may be produ&ive 

1 ■ •• ’• b r 
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chap, of feme smufement, if not inftruftkm, to fee by what argument! 
K ***** the two different opinions are fupported. 


JPOthfcr Tr» 
4’Affur- 
««>!«. r. 
art* s. 




Thofe who contend that ftxch infurancer are illegal, argue in 
this manner: that they who carry on commerce in a country 
are obliged, by the cuftom of nations, and natural law, to con„ 
form to the laws of that country where they trade. Every fove- 
veign has power and jurifdiflion over every thing done in the 
» country, where he has a right to command ; he has confequently 
a right to make laws, relative to commerce within his domini¬ 
ons, which bind all thofe who trade, as well ftrangers as fub- 
je&s. No <me can difpute with the fovereign the right he has 
to retain in his own country certain Merchandizes which are 
there to be found, and to prohibit the exportation of them. To 
export them contrary to his orders, is to ftrike a blow at his 
undoubted authority j and confequently it is unjuft. But admit¬ 
ting, fay they, that a Frenchman would not hhnfelf Be fubjeft to 
the law of Spain, for the trade which he carries on in Spaini it 
cannot be denied that the Spaniards , whofe affiftance he requires 
are fubjedl to thofe law6 ; and that ttyey offend extremely in af- 
(fting him to export that, the exportation of which is prohibited 
by law. This fpecies of trade then is to be confidered as illicit, 
and contrary to good faith; and confequently thecontradt of in¬ 
surance, introduced in order to protect it, by charging the in- 
furer with the rilk of cpnfifcation, is illicit, and cannot induce 
jtyiy obligation. 

a Vil Cm. f Thofe who fupport the oppofite doctrine contend, that the 
exportation or imporation of commodities prohibited by foreign 
jaws is no offence; and that the means employed to effe£t it are 
regarded by the law, as a laudable and ingenious exertion of 
ikill. Thus the exportation of certain commodities is prohibited 
in Spain, which the government of that country has a right to 
do: but the laws of his Catholic Majefty are not the rule of 
a&ion foT Frenchmen : It is'allowed them to bring from Spaih 
into France piaftres, pi doles, and (ilks, for the fupport of the 
Banks, the manuta&urts, and the commerce of that country. 
Thefe merchandizes, are a lawful branch of trade; and there is 
no teafon why they’ihould not be the fubjedl matter of a contract 
If jufuEance, But abort: all, they inljft, that they are jdittoed 

*>r 
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/ 

fry the conftant cuftbm; and that the reafonera on the other chap. 
fide ought to be left Arid, when it is considered, that this con- t „ 

' traband trade is a vice common to all commercial nations. The 
Spaniards and Enghjb in time of peace pra&ife it in Francs: it 
is therefore permitted to carry it on in their refpe&ive countries, 
by way of repriftL 

Whatever difference there may be on the queftion of expedi¬ 
ency; it is univerfally admitted by the French writers, that in- 
furances upon fuch goods are valid. We have already feen that 
the fame ideas have been adopted by the law of England 5 and 
that every policy upon goods, the exportation and importation 
of which is not prohibited by the municipal laws of this count* y, 
or by the general laws of nations, is legal and binding upon the 
parties \ and the underwriter muft anfwcr for every loft arifiag 
by means of any of the ufual perils. 


END OF VOL. X. 
% 


pi lmsd by A* Sirthan, Law-Pi infer to Hu 

I'mtHi- burcet. Lendoa. 

♦ + 







INDEX 

\ 

P F 

CASES CITED. 

Thofe Ca(Vs in Italics »ver«: never before in Prim. 


.Abbott, Atkinfoo v. 

Abel, M’Carthy v. 

- 9 Merck v. 

Agar, Bifehofr it. 

Aguilar it. Rogers 
Airey it Bland 
Allen, Dick <U. 

- ■, Long it. 

Allixtood v. He nek ill 
Ainery it. Rogers 136 


Page 
j to. 62 3 
212 

5‘4 
xcp n 

S°7 

34 

*39 

3*9 

239 

M6. 547 * 


Anderfon, Camden it. 308. 547 n 

-, it Edit 575 

--, Minett, it. 45 

.- . Parr It. 397 

- v. Pitcher 447 

- - —, Richard fin it 162 

— ■ — v . R-oyal Exchange 

Aflurance Co. 156. 240 

Andree v. Fletcher 37a. 513 

Angerftein it. Bell 45 

Anonymous (fron^ Skinner’s 
Reports) 40 

AppLton, Bird «v. 310 482 

Alfievcdo <v. Cambridge 97 3*6 

Atkinfon it. Abbott 623 

Atcy it. Dawfon 473 

- it. Lindo 49 

Aubert it. Maze 10 

Audley it. Duff 508 « 

Avefo.i Lord Kionaird 570 

Backhoufe, French u. 20 

- is. R pley 25 

Badcock, Sadler’s Company v. 600 


Baillie it. Moudigliani 
Biinbridge v. Neilfon 
Balam, Juftin v. 

Ball, Caldwell *v, 
Bance, Whitehead <v. 
Banks, Pattifon it. 
Barber v. Fletcher 
Barclay it. Coufins 
Baring v. Claggett 
— it. Day 


• 70 

213 

SSi * 

547 * 

IOI 
581 n 

3 75 
353 

469 

183 *. OJ4 


Page 

Baring it Royal Exch.AfTCo. 486 
Barkerv. Blakes 223.240.328 
Barnard it. Bridgman 55 ? 

-—, Wright v. 54 # 


Barnevelt, Pawfon it. 

4 2 S 

Barrafs is* London AJTk Co. S 2 

Barrell, Dick it. 

3 »5 

Barton it. Wa lifotd 

5^5 

Bar sail ay v. Lewis 

469 

B*tes it. Grabham 

3 

Beach, Leeao 

297 

Bean it. S-.upart 

416 

Bratton it. Haworth 

393 

Beckwith it. Sydsbothara * 54 * 

Bell, AngerlUn it. 

45 

— —, Boehm is. 

359 

—, CafTcres is. 

321 n 

—, Chalmers it. 

337 « 

— Gilfon 

20 

—, M’Andrews is. 

250 547 * 

—, Pollard is. 

474 

— , Potts n. 

16. 316 

—, Price is. 

484 

-, Raine is. 

389 

—, Weddrrburn is. 

3 <H 

B md clack, Tabbs is. 

460 

Ber.dir is. Gyle 

Jntrod. xi 

Beren> it Rucker. 

89 

Bermon is. Woodbridge 

525 

Bernardi is. Motteux _ 

464 

Berthon, Kenyon v. 

426 

Bewicke, D’Eguino is. 

4^5 

Oldman it. 

595 11 

—, Thellufon is. 

*19 * 

Bird is. Appleton 

310. 482 

Kent 

3 6 J 

Birkley v. Prefgravc 

• 170 

Bi/cboff it. Agar 

T09 ft 

Bize <0. Fletcher 

270.425 

Black, Fox is. 

387 

Glover is. 

12.35I 

Patterfoo it. 

579 

Blackenhagco is. London Aff. 

Co. * a6 

BJack- 


INDEX OF CASES CITED. 


xviji 


Blackhurft v. Cockell 

Pag* 4*3 

Blakei, Barker v. 223. 

* 4 °/- 3 a8 

—-, Middlewood v. 

4x0 n 

Bland, Airey v. 

34 

Boehm r v. Bell 

359 


>5 *$> 

Boehme, Ruirel v. 

548 

Boldero, Godfall v. 

576 

Bolton, Dobfon v. 14E 

1. note ( b) 

-— <v. Gladftone 

495 

Bpnd v. Gonzales 

44 409 

- <v. Nutt 

43 * 

Booth v. Hodgfon 

10 

Bordieu, Campbell a. 

409 

Bourditu , Journu •v. 

*49 

———, Lowry v . 

3S5 510 

j Nuit v. 

125 

Bovill, Calvert v. 

497 

——, Oddy v. 

4*3 494 

Bonrdillion, Scott v. 

140 

Brwrtng or. Elmjhe 

158 

fioydell, Symond v. 

505 

——, Wooldridge w, 

418 

Boyfield v. Brc Wn 

160 

Bradley, Furneaun v. 

219 

Bradfhaw, Rofs v. 

583 

Brandon r v. Curling 

3*7 


16 320 

Bridge, Syers v. 

79 

Bridgeman, Barnard v. 

j 555 

Briftow w. Towers 

16. 321 

Brogden, Elton v. 

**5 399 

Bromley v. Hefelune 

3*7 

Brough v. Whitmore 

58. -4 

Brown, Boyfield v. 

160 

, Green nt. 

85 

—-, Stamma v. 

114 

Bratton, Tillu v. 

250 

Buggin, Hartley v. 

4'5 

Bum (lead, Edgar v. 

607 

Barnett w. Kenfington 

158 

Burrell, Routledge v. 425 n, 595 n 

Byrom, Mofs r v. 

120. 398 

Cadell, Mace v. 581. 

note (b) 

Caldwell v. Ball 547. 

. note (a) 


Calvert i v . Bovill 497 

Cambridge, Affievedov. 97. 3^6 

—--, Knight v. 1x3.538 

Cam 4 cn v. Anderfon 
, 308. 547 note (l) 

—— v. Cowley 5a. 518 
■ ■ ■— <v. Edie Introd. xhv 
Came «. Moy Introd. *1 

Campbell v. Bonrdieu 409 


Cantillon v. London AS*. Co. 

„ . . p *S e * 4-<49 

Carruthers, Sparrow v. 27 

Carter v. Boehm 15. 251 

-, Harding v. 4 

-, Hibbert v. 547 n 

-w. Roj al Exch AIT. Co. 417 

Cary 1/. King 189. 551 

Cafleres *r>. Bell 5<i* 

Cazalet, Newnham v. 566 n 

-v St. Barbe 217 

Cellar v M'Vicar 48 

Chalmers w. Belt 337 n 

Chapman v. Fra/er 286 

Charnock, Tbompfon *u. 535 

Chafe, Kinderfley *u, 486 

Raynard v. Introd. xlvi 

I I m ~ 


5 < 


24 


Chewter, Shepherd v . 
Chitty v. Selwyn 
Chriltian •v. Lombe 
Chrilhe, Fuller v. 

-, Gregory v. 

- v. Secretan 

Claggett, Baring v. 

-, De Garay v. 

Clafon v. Simmond 
Cleeve, Viftoria v. 

Cock v. Townfon 
Cockburn, Mitchell <t>. 
Cockell, Blackhurft <v. 
Cocking 'V. Krafer 
Cockran, Randall v. 

Collier, Paikinfon v. 
Cologan, Smith v. 

Combe, Chnilian *u. 

Conway v. Forbes 
■ ■ ■ v. Gray 

— — v. Maury 
Cooke, Roth well <v. 
Cornelius, Hughes v. 
Coverdale, Wilkinfon v. 
Covington v. Roberta 
Coufins, Barclay y. 

Cowie, Forbes-v. 

Cowley, Camden v. 

-—, Oliver 1/. 

Coxv Liotard 

— Parry 
Craufurd v. Hunter 
———— «w. Lucena 
Crofedale, Gardiner -j% 
Carling, Brandon v, 

-—» Lamwardv. 

Da Coda v. Frith 167. *tz 


16 6 

534 
54 « 
621 
14. 66 

* 99 * 473 
4°9 
455 
393 

45 1 

396 

8 

4*3 
IS* 
190 
416 
404* 

I 48 

610 
ibid, 
ibid, 
5 *« 

463 

404 
170 
3 S 5 

604 

5 * 
298 

580 
18 
360 
360 
539 
3*7 
>74 


35 * 

35 *- 



INDEX OF* CASES CITED. 


DaCoftat'.Newnhatn p. 41 

—-«v. Scandrett 247. 284 

Dalby v. Proudfoot lntrod. xi 


Detail, Lynch v. 
as. Mair 


Dandy v. Turner 
Davis v. GiUort 
Rogers v. 

Dawfon v . Atty 
Day, Baring v. 

D« Co ft a, Fernandes nj. 

De Frife v. Stephens 
De Garay as. Claggett 
De Garron <v. Galbraith 
De Ghecoffv. London AIT.Co. 532 


59 s 

CoS 

560 

375 
374 
473 
183 n 

*45 
116 u 

455 
6 3 


Edwards v. Footner Page 616 
Kggington, Montgomery v, 46 
Elliot v. Wilfon 
Elmftie, Bowring v. 

, Green v. 


,x 5 


7 2, 


Deguilder v. Depeilter 
De Guino v. Bewick 
De Hahn v. Hartly 
Delany v. Stoddart 
De la Rive, Wbar ton v, 

Delmada <u. Motteaux 311 
Depaiba <v. Ludlow 97 
Depeifter, Deguilder v, 

De Senza v. Ewer 
De Taftet, Weblier v, 

De Vignicr v. Swaolon 
Dewar, Vallance v. 

Dick v* Allen 
■ — v. Barrel 
Dicker, Dean <v. 

Dob/on v, Bolton 148 note (£) 
Donaldfon <v. Thomfon 619 
Drinkwater <v r Lofidon Aff. Co. 

588 

Duckett, Wilfon v. 

Duff, Audley v. 

-, Mackenzie ns. 

Dunlop, Meneiony as. 

■ > , Stewart v, 


562 
455 
4*7 
4<?4 
5'3 
339 
346 
562 
471 * 

*5 

2 °, 

606 

*39 ! 

385 

100 


Elton o'. Brogden 
End/rby v Fletcher 
Erving, Neale t». 
Etheringtoo, Tiernay ns 
Ewer, De Souza v. 

_ Lilly v 

——, Robertfon v, 

—, Walpole v. 

Farmer «r. Legg . 

Fqrqnbar/on <v. Hunter 
Parr, Le Pypre v. 

Felton, Shawe v. 

Ferguflon, Thellufon v. 

--- v. 

Fernandes v De Cofta 
Fillisv. Brutton 
Firth, De Cofta v» 167. 212 
Fiftier y. Ogle 
Fitzgerald ns. Pole 
Fitzherbert v. Mather 
FladOyen , in the Admiralty 

m 1 * a 


37*- 


Dwyer *v. Edie 
Dyfon v. Rowecroft 
Eames, Waples as, 
Earle v. Harris v 

— v. Rowcroft 
Eden v. Parkinfon 

-- v Poole 

Edgar ns. Bum (lead 

— v. Fowler 
Edie, Anderfon t». 

— — i Camden v, 

, Dwyer v. 
•—, Mitchell v, 

— -, Praye v. 

wjj». » Rotch y. 


284 
508 n 

SU 

43 

27 ft 

574 
*53 
45 
44o 
*?» 
289.461 

7‘ 

C07 

34 

, i 575 
Introd. xliv 

574 
I to. 239 

*9 

197 


Fletcher, Andree ns. 

-- - , Barber ns. 

-, Bize v. 

-, Endgrby v. 

- -, Lever ns. 

r--, Mills v, 

-, PUnche v. 

-—- v, Poole 

• m 

——-»Thelluflon <u. 1^7. 351 


390 

*5* 
82 

399 
410 

545 * 
S3 
47 1 * 
450 
120 
565 
303 
67 

347 
148 n 

43 $ 
245 
250 

357 
495 
237 
273 
463 
5*3 
*75 
270.425 

4*o 
3»3 
201 
2C1 
70 


Tyrie ns. 
Flint v. Le Me/urier 
Fonnereau, Roberts ns. 

—, Seaman ns 
Footner, Edwards v. 
Forbes , Conway «v. 

- . ns. Cowig 

,-— v. Wilfon 

Fofter v, Chriftie 

- \V. Wilmer 

Fowk ns. Pinfadfe 
Fowler, Edgar v . . 

Fox ns. Black 
France v. Kimssan 
Franco, Spencer v. 
Frafery Chapman ns. 

-, Coding v. 

-, Macdowall ns. 

French v. Backhoofe 
2 S 


5*9 

355 

244 

247 

616 

610 

604 

299 » 

621 

4*7 
3d 
34 
3 8 7 
447 
99 
2 86 

*51 
275 


94 


xix 



XX 


INDEX OF CASES CITE!?. 


French v. Patten 

-Rcbertfon «v. 

Fry, Pagev. 

Furneaux <v. Bradley 
Pintado <v. Rogers 
Galbraith, fie Garten <v. 
Gale e v. Mac hell 
Gamba <v. Le Mefurier 
Gardiner *u. Crofedale 
GarreUs n>. Kenfington 
Ciarreit, GoJdart <v. 
Geyerru. Aguilar 
Gilbert, Gregfin nj. 

Gild art, Dj'vIi 'v. 

Gil ft o, Beil v. 


Page 39 
60. 547 n 
542 
219 
326 
163 

329 

326 

5*9 

•500 

346 

472 

83 

375 

30 


Harrington v. Halktli Page 403 


Harris, Earle v. ' 44Q 

Harrifon *u. Millar 10 

Hartford v. Jones 180 

Hartley <v. Buggin 41 5 

-, De Hahn v. 437 

-, Pringle Ti. 195 

Havelock v. Hancill 129 

- <v. Rock wood 91.220’. 

4^3 

Haworth, Beatfon v. 393 

Hayward v. Rogers 301 

Henchman v. OfRey 23 

Hoick ell, Allwood <v. 239 


Henderlon, l.oihian >v. 424. 404 


Gill <u. Mi Ton • 17. 33. 316. 323 


Gladilone, Belton v. 

49 ) 

- Sharpe v. 

2J? 

Gleen, Socme <v. 

559 

Glover v. Black 

12. 351 

•-, King v. 

JS- 356 

■-, Willis v. 

247 

Goddart v. Garrett 

246 

Godin v. London AIT, Co. 376 

Godfall v. Boldero 

5 7 6 

Gonfales, Bond v. 

44.409 

Gordon <v. Morley 

4C9. 4,9 

- v. Rimington 

5 i 

Ga f s v. Withers 

88. 197 

Gouldncy,Hog v. 

162 

Grabham, Bates <v. 

3 

Grant r v. Parkinfin 

354 

-, Vezian v. 

43 ° 

Gretitudine 

555 * 

Gray, Con-way <v. 

610 

Grui ves, Sullivan *v. 

8 

Green -v. Brown 

* 8 5 

——— v. Elmflie 

82 

- Summer <v. 

55 + 

. ' ' — v. Young 

io 5 . 421 

Gregory v. CJjriJlie 

14.66 

G re e/on *u. Gilbert 

83 

•—■— -, Meyer v. 

5 ? 7 

Guibert v. Redfliaw 

^,02 

Gorney, Tyfon *v. 

91 4^2 

Guyon, Townfon v. 

388 

Hadkini'on v. Robinfon 

223 

HalkelJ, Harrington <v. 

4°3 

Hall v. Molyneux 

21 

Hamilton v. Mendes 

20. 

Hammerton, Roebuck *ti. C74 n 

Hancill, Havelock v. 

129 

Harding <v. Carter 

4 

Harford v. Maynard 

3 1 


-, Maants *1/. 

543 » 

Henklev. Royal Excli. 

Aff. Co. c 

Hefei line, Bromley v. 

327 

Hewitt, Vandyrk v. 

5 ' + 

Hihbert -v. Carter 

547 * 

— v. Champion 

165 

— • v Martin 

299 » 

— v. Pigou 

443 

Hill v. Patten 

38 

v. Se. - retan 

3 f - 3 

Hodg fin v. Rlakijlcn 

240 n 

-, Booth v. 

IO 

-_ v Glover 

35 ^ 

- v. Ma'colm 

82 n 

- v. ftichardfon 

248 

-, Tatham v. 

84 

Hog *,v. Gouldncy 

i 5 » 

Hogg v. Horner 

394 5 * 5 * 

Hollingworth, Law v. 

3 3 * 

Hollifter, Kill v. 

535 

Hopkins, Salvador v. 

6 5 

Hore v. Whitmore 

4*9 

Horncallle v. Su3rt 

48 

-, Wolfe -v. 


Horne, Tyler v. 

285 

Horner, Hogg *y. 

3 + 

Hofoins v. Pickcrfgill 

77 

Howard’s Cafe 

581 

Hubbard, Tcutergw. 

IC9 n 

Hughes , Le Cras v. 

146.358 

— * v. Cornelius 

463 

Hunter, Crauford v. 

352.366 

-, Farquharfon v. 67 

——— , Rofs •v , 

120. 127 

Hurrell, Sharpley v. 

558 

Hurry v. Royal Exch. Aff. 28 

Jarrat v. Ward 

398 

Jeffery v. Legendra 

450- 4 5 * 

J^rinings, Ougicr v. 

60; 

InglUv 



INDEX OF GASES CITED. 


Joglis, Kenfington <v. 
JobnJon , Saloucci e v. 

- -- <v. Sheddon 

.. — v. Sutton 

Jelly v. IValker 
Jones, Hertford v. 
v. Schmoli 


P.38.317 L;thulier*sCafe Page 44. 44$ 

i 04 . 49 s 

- 146 


Joy -V. Kent 
Joyce v. IVilliamfsn 
Jour nu <v. Bout then 
Judin «v. Baldin 

Kaines v. Knightly 3T - 

Kellner <v. Le Mefurier 326. 50a n 
Kennoway, Noble a/. 

Kenfington, Barnett v. 

-, Gairells v. 

--- -v. Inglii 38 


3° 7 

S9 6 

180 

77. 

559 

S 6 3 

*49 

595 

546 


Kent v. Bird 

-, Joy a-. 

Kenyon a/. Berthon 
Ker v. Olborne 
Kewley <v. Ryan 
Kill v. Hoi lifter 
Kinderfley ir. Chace 
King, Carey <u. 

- <u. Glover 

--, Pend v. 

Kinnaird, Lord, Avcfon v. 578 

1 r : _ _ 11. 


22 


189. 

*5* 


58 

158 

500 

3*7 

i 6 3 

559 

426 

236 

420 

5?5 

4^.6 

55* 

356 

98 


3*3 

12 a 

469 
W- 353 
450 
49 
580 
1x2 

5* 


41 , 


Kirwan,France v. 
Knight -v. Cambridge 
Knightly, Kaines r v. 
Knox v. Wood 
Kulen'Kcmpe v. Vigne 
Langdalt nj. Mafon 
Lafcelles, Smith v. 
LatenvarJ r v. Curling 
Lavabre «v. Walter 
v. Wilfon 


1 *3 


447 
538 

546 

35 6 
549 
59* 

*74 
63. 412 

68 

30 * 


, Lever v. Fielder 
Lewin <v. Suafto 
Lewis, Bar Millay v 
v. Rucker 
Lilly v. Ewer 
Lindo, A tty v. 

Liotard, Cox tr. 

Loclfyer v. Offley 
London AJ}'. Co., Bur rajs v 

—, Blackenhagen v. 226 
—, Can till on o'. 24.149 
—, De GhetotF v» 333 
—, Drinkwater <v. 588 

—, Godin v. 376 

—, Mutieaux v. 3.49. 

401 

Long v. Allen 529 

- v. Duff 458 

Loraine v, Thomlinfon 523 
Lothian v. Henderfon 424. 494 
Lowry *u. Bourdieu 3O5, 5:0 
Lubbock v. Potts 327, 337. 515 
Lucen : *v. Crzufurd 352.360 
Ludlow, Depaiba nj. 97. 346 
Ludiington, Nifbrtt v. 103. 156 
Lynch v. Dalzell 596 

Maancs <z/. Henderfon 54 3 n 
Mac Andrews v. Bell 250. 547 

-jv.Vaughan 155 

M'Arthy c. Abel 23? 

-r—, Rogers -v. 37 n 

273 


4 C 4 


Law oj. Hollingworth 
Lawrence v. Sydebotham 397 

jLeatham v. Terry 231 

Le Cras v. Hughes 146. 358 


Lee v. Beach 

--, Siffkin v. 

Leeds, Duke of, Pugh v 
Lees v. Smith 
Legendra, Jeffery y. 

Legg, Farmer y. 

Leigh v. Mather 
Le Me/urier , Flint v. 

Gamba v. ^ _ 

■" — —,Ke)lner*i/. 325. 508* 

*-— v. Vaughan ' 2; 

Le Pypre v. Fair 347 


297 

474 

582 n 
10 
452 

303 

5 2 
355 
326 


Macdowail a 1 . Fra?er 
Mace *>. Cadell 581. note (6) 
Mac hell. Gale r v. 529 

Mackenzie v. Duff 
M'M afters v. Shoolbred 
Mair, Dalzell •v. 

Malcolm, Hcdgfon «u. 

Manning <v. Newham 
March [Earl of ] «z/. Pigot 
Maria Poulfen, in the Admiralty 

501 

Marryaf, Wilfon v. 309 

Marfden v. Reid 57 n 394 

Marfh <u. Robinfbn 547 uote ( 5 J 
Martin, Hibbert v. . 299 n 

- <y. Sitwell , 504 

Mafon, bift v. 17 33. 316. 323 


5*4 
2*9 
608 
8 a n 
in 
299 


—, Langdalt v. 
v. Siurray 


Mather, Fiizherbert v. 

-—, Leigh v. 

Mat bit v. Foil* 


*49 


59* 

160 

2;S 

5* 
*9* 
Maury t 



INDEX OF CASES CITED. 


xxii 


Manury , Cbniuay v. 

Page 610 

Ougier v . Jenningi’ 

Page Co 5 

Maynard, Harfora <v. 

31 

Oyle, Bendir nt. 

Introd. xl 

May lor, Rogers nr. 

K >3 

Pagev. Fry 

54 * 

Moyne nr. Walter 

474 

- v. Rogers 

ibid , 

Maze, Aubert v. 

10 

v. Thompfon 

IC9 H 

Mendes, Hamilton nr. 

, a «5 

Parker nr. Carter C43 note ( b ) 

Menetony is. Dunlop 

43 

Parkin v. Tunno 

618 

Meyer nr . Gregfon ■ 

527 

Parkin/on <v Collier 

416 

Middlewcod <v. B lakes 

420 » 


889. 46 t 

Millar v. Harrifon 

10 

-, Grant v. 

354 

Milles nr. Fletcher 

*01 

Parmeter a/. Todhunter 241 

Milligan , Peters v. 

.78 

Parr nr. Anderfon 

397 

Milk nr. Roebuck 

790 

—, Robl v. 

*5 

Minett n>. Anderfott 

45 

Parry, Cox v. 

m 

Mitchell <v. Cockburn 

8 

Patten, French nr. 

39 

■■■'■ r v. tdse 

1IO. 239 

. Hill t>. 

3*1 

Modigliani, Way v. 

419 

Patterfon nt. Black 

579 

Mol/i/on nr. Staples 

575 * 

Pattifon v. Banks 

5 »* * 

Molyneux, Hall v. 

21 

Pawfon<z/. Bernevelt 

4*5 

Montgomery */. Eggirgton 46 

- v. Watfon 

263. 424 

Moodie v . Surridge 

149 

Pelly nt. Royal ExcK All. Co. 55 

Morek v. Abel 

5*4 

Peters nt. Milligan 


Morley, Gordon v. 

409.449 

Phyn v . Royal Excb. 

AIT. Com. 

Mofs v. Byrom 

120. 598 


121 

Motteux, Bernardi ns. 

464 

Pickerfgill, Hofkins nt. 

77 

---, Delmada nr. 

3 11 - 339 

Pi got, Earl of March yr. 299 

London Aff. Co. 3. 

Prgou, Hibbert nr. 

4+3 


49. 401 

Pinfache, Fowk nr. 

33 

Moudigliani, Bailie nr. 

70 

Pitcher, Anderfon 

4«7 

Moufe’s Cafe 

172 

Planche nt. Fletcher 

261 

Moy, Came nt. 

Introd. xl 

Plantamoor nt. Staples 

* 3 - 3 86 * 

Muilman, Woolmera/. 

244. 460 

Pole, Fitygerald v. 

*37 

Munro nr. Vandam 

289 n 

Pollard v. Bell ' 

474 

Murdock v. Potts 

399 

Pond nr. King 

98 

Nattally, Strong v. 

28 n 

Poole, Eden nr. 

7 1 

Neale nr. Erving 

545 * 

-, Fletcher nr. 

70 

Neilfon, Bainbridge nr. 

213 

- Willis v. 

5*4 

Newby nr. Read 

85 - 374 

Porter, Senat nr. 

547 

Newman a/. Cazalet 

566 n 

Potts v. Bell 

16. 316 

Newnham, Da Coita v. 

175 * * 4 * 

-, Lubbock nr. 

3 * 7 - 337 * 

-, Mantling ns. 

221 

-, Mathie nr. 

29 n 

Nifbett, Brandon v. 

16. 310 

———, Murdoch v. 

399 

-v. Lufhington 

103. 156 

-, Sheriff v. 

389 

Noble v. Kcnnoway 

5 ? 

Praye b. Edie 

19 

Nutt, Bond y. 

43 * 

Prefcott, Vifger nr. 

169 n 

— — v. Boqrdlen 

. «*$ 

Prefgrave, Birkley nr. 

170 

— Sboolbrfdf. 

. > 3 °° 

Price v. Bell 

. 4«4 

Oddy nt. Bovill 

4®3* 494 

Pringle nr. Hartley 

>95 

.Offley, Henchman v. 

*3 

Proud foot, Dal by v. 

Introd. xl 

—■ —, Lockyer v . 

4 P-M* 

Pugh v. Duke of Leeds 582 si 

Ogle, Filher nt. 

495 

Rame v. Bell 

589 

Oldman v. Bewick 

595*3 

Randal v. Cockran 

190 

Oliver v. Cowley 

298 ) 

Ratclife nr. Sheolbred 

„ *4? 

Oiborne, Ker nr. , 

*36 

Ray card nt. Chafe 

Introd. xln 


I R«a, 



INDEX OF CASES. CITED. 


xstii 


Read, Newby y. Page 85 
Rtadjba<w, Guibert hi. 

, Smith hi. 

Re often, Wilton hi. 

Reid, Marfden v 
Rich hi. Parker 
Richardfon hi. Anderfon 
, Hodgfon hi. 


37 * 


9 o 

Rimington, Gordon hi. 
Ripley, Backhoufe hi. 
Roberta, Covington v 

• - hi. Foonereau 

hi. Tremayne 


Robertfon hi. Ewer 
hi. French 


374 
402 

454 
•9 
394 
473 « 

i 6 i 

248 

5 1 

*5 

170 

244 

559 


72. tao 

-- 60.547* 

Robinfon, Hadkinfon hi. 2 93 
— — ■■ " , Marih hi. 547 note ( b) 
Rockwood, Havelock v. 91. 220. 


Roebuck hi. Hammer ton 

-- Mills ■ v . 

Rogers, Aguilar hi. 

- Amery hi. 13 6. 

— ■ hi. Davis 

— ■ ■ ■, Furtado hi. 

-, Havwood hi. 

■ ■■ ■ hi. M* Art by 

i - hi. Maylor 

-, Page v 


4 6 3 

574 * 

290 

507 

547 * 

374 

320 

-301 

$ 

542 


- 4 j rr ft 1,1 

V. Royal Excb. AJj.Co, 442 


«5 
5«3 
120. 127 
2 ? 
107 
513 « 


Robl v. Parr 
Ilofs hi. Brad (haw 

-v. Hunter 

<v. Thnuaite 
Rotch v. Edie 

Rothwell v. Cooke 3 - 

Routlfdge hi. Burrell 425 n. 595 n 
Rowcroh, Dyfon v. 153 

—— , Earle hi. 121 

— -, Lubbock hi. 226 

— -, Thompfon hi. 228 

Royal Each. A(T. Co.,Anderfon v. 

240 

— — —--,Baring hi. 48b 

-—-.Carter hi. 417 

——- ——, Henkle hi. t 

—:. . , Hurry «. 28 

-.Pellyw. 55 

--, Phyn hi. itl 


Rucker, Bereos «. 

--—, Lewis v 

Ruffel hi. Boebme 
Ryan, Kewley <u. m - m . 

Sadlers Company v. Badcock 600 


> Rogers w. 442 
89 

139. 353 

548 
22.420 


St. Barbe, Cazalet hi. 
Salijbttry hi. Tonunfm 
Saloucci hi. Jobn/on 
—• —— hi. Woodmafs 
Salvador hi. Hopkins 
Scandrett, Da Coda hi. 
Scott «i/*Bonrdilii6n 
—— hi. Thompfon 
Schmoll, Jones hi. 
Seaman hi. Fonnereau 
Secretan, Chriftie v. 

-, Hill hi. . 

oelwin, Chitry •?*. 

Senat hi. Porter 
Sharp hi. Glad (tone 
Sharpley hi. Hurrel 
Shaw *s*. Felton 
Sheddon, Johnfon hi. 
Shepherd hi. Chewtcr 
Sheriff hi. Potts 
Shirley v Wilkinfon 
Shoolbred,M*Matters v 

- nj. Nutt 

Ratcliffe hi. 


Pige 217 
4 ** 


104 


*47 


299, 


,498 

47* 

*5 

284 

*49 

400 

77 

*47 

473 

36a 

534 

547 


Siffkine hi. Lee 
Simmond, Clafon v. 
Simon, Stacpoole v. 
Simond hi. Boydell 
Sitwell, Martin hi. • 
Skurry, Mafon v. 
Smith v. Cologan 

- hi. Lafcelles 

-, Lees hi. 

- hi. Rtadjhcnu 

—— ty. Surridge 

-, Wilfon hi. 

Snow, Stevenfon v. 
Soerae hi. Gleen 
Sparrow hi. Carrutbers 
Spencer v. Franco 
Stacpoole hi. Simon 
Stainforth, Tarlcton hi. 
Stamma hi. Brown 
Staples, Mollifon hi. 

— ——, Plantamoue hi. 
—»—, Thelluffon w. 
Steadman, Williams hi, 
Stephens, De Frife hi. 
Stevenfon v. Snow 
Stewart hi. Dunlop 
Stitt hi. War Jell 
Stoddart, Delaney hi. 
Strong hi. Nataliy 
Stnpart, Bean hi. 


149. 

4 ° 4 * 


558 

148 n 
146 
166 

389 
274 
219 
300 

*49 
4/4 

393 
S'* 
505 

5°4 
160 
4C4 

5 t 8 
10 

454 
299 n. 38S 

*49 

, S'* 

55 9 
*; 
99 

582 

594* 
**4 
575 

. 380 n 
410 
Sf 7 

t 6 n 

5 l * 

'*76 
38 8 
404 
28 n 

426 
Suart, 


*3 



xxiv 


INDEX OF CASES CITED. 


Soart, Horncaftle«o 
Suafl'o, Lewin v. 

Sumner <v. Green 
Surridge, Moody «>. 

Smith ‘V. 

Sutton, Johnfon n>. 

'Swanfon, De Vignier n>. 

Sydebotham,Lawrence v 
Syers v. Bridge 
Tabbsv. Bandelack 
Tarleton o>. Stainforth 
Tath.im *v. Hodgfon 
Taylor, Thompfon v, 

' i’. Woodnr/s 

Tel I fair, Wallace 
Terry, Leatham «r* 

Thelluffon n>. Berwick 

-*-- v. Ferguflon 

- v. Ferguflon 

■ -- ’V. Fletcher 

— - -V. Sheddon 

- <v. Staples 

Thnmlinfon, Lorain v. 
Thompfon, Page <v. 

- v. Rower oft 

-, Scott r v. 

- ■-- <v. Taylor 

Thomfon v. Charnock 

--*, Donaldlon v. 

-, Webb v. 

Thornbcrough,WhittinghamT/.28 + 


ge 48 

Vi&oria w Cleeve 

Page 453 

123 

V r igne, Kulen Ktmpe v. 

549 

554 

Vifgerti. Prefcott 

109 « 

149 

Walker, Jolly nr. 

39° 

299 « 

Wallace v. Tellfaif 

4 O 4 

3°7 

Walpole r J. Enver ' 


20 

Walter, Lavabrc «v. 

68 . 4 ** 


397 
79 
460 

59* n 
84 

47 
. 454 
404 

2 3 1 
359 » 
434 
436 
*67- 35 « 

S C 2 

440 

5 ? 3 
109 « 
229 
4CO 
47 
53.5 
619 
446 


Maxne v. 


Waples , v, Eames 
Ward, Jarrat <v. 
Wardell, Stitt v. 
WaUon, Pawfon <tf. 
W*tt$, Tonge <v, 
Wayi». Modigliani 
Webb <v. Thomfon 
Webfter <v. De Taftet 
V^eddeiburn v. Bell 
We'.lern o». Wildy 
Wharton v. De la Rive 
Wheeler, Vallejo v. 
Whitehead <v. Bance 


263. 474 

45 
39 s 

263. 4*4 

46 
419 

4+ 6 

•5 

304 

567 

116 

101 


-**'.Vaughan 543 note {h) 

Whipingham t .Thornborough 284 
Whitmore, Brough v. -<» 

— , Hore v. 

■, Vandyck ns. 

Wildy, Wellcrn 
Wilkinfon •v. Coverdale 
—■ — —, Shirley ns, 

Williams <v. Steadman 


Thwaite, Rofs ns. 

Tidfwell ns. Angerftein 
Tiernay ns. Etherington 
Todhuntcr. Parmcttr ns, 
Tonge v. Watis 
Touitng ns, Hubbard 
Towers, Brillow v. 
Tcwnfon, Cock ns. 

— -» v . Guion 

— -, Sanjbury 'V. 

Tremayne, Roberts ns. 
Tuite-z/. Royal Exch- AfT.C 
Tunno, Parkin ns. 

Turner, Dandy ns, 

Tyler v. Horn 
Tyiic v. I- ‘'-teller 
Tyfou ns. Gurney 
Vallnncc ns. Dewar 
Vanda/n, Mnnro ns. 

Vandyck ns. Hewit 

-- v. Whitmore 

Vallejo v. Wheeler 
Vaughan, Le Mcfurier ns, 

•-, Mac Andrews v. 

Veedon ns. Wiltnot 

Vezian -x», Grant 


2 5 

575 


IVilliamfon , Joyce ns. 
Willis v, Glover 
—, n. Poole 


176 


53 

Wilmcr, Fotter *w. 

24» 

IVtlmot , Vtedon a/. 

46 

Willon v. Duckett 

109 n 

-, Elliott v. 

16. 321 

-, Forbes nj. 

396 

-, Lavabre *u. 

388 

- 0. Marry at 

4 * ‘ 

- v. S.nith 

559 

If'i It on 'V. Re aft on 



Wolfe v. CJaggen 

-V. Horncaiile 

Wolliford. D<*rtonq/. 

Wood, Knox ns. 

-—, Worfley ns. 425 » 

Woodbridge, Bermon ns, 

IVoedmajs, Salcucci -j. 

WoodneJs t Taylor ns. 

Wooldridge v. Boydcll 
Woolmer v. Muilman T .. 

Worfley ns. Wood 425 n. 595 «. 
Wright ns, Barnard 548 

Young, Green v, 106. 421 


58. 74 
429 

3*7 
567 

'4°4 
274 
5<>7 
5 6 3 
247 

5 §4 
4*7 
444 « 
284 

?yo 

2 99 
69 

309 

1 49 
*9 
197 

40 S 
362 

5 6 3 
356 

595 » 

525 

47* 
454 - 
418 
244. 460 


88 . 


IN 


